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THE IRISH REPOETS. 



IN THE COURT OF EXCHEQUER CHAMBER, 



AND 



IN THE COURT FOR LAND lOASES RESERVE^ 



O'SHEA, Appellant ; MEARA, Eespondent (1). Registry Ap. 
Agistment Contract — Occupier. ' 



M. was a rated occupier in respect of three fields, which were grazed by L. T^o\- 12. 
under a parol yearly contract. There was a gate to each field, of which the 
keys were given up by L. each year. The rates were paid by M., and L. paid £14 
a year for the grazing. M.'s brother, who acted as his agent, kept a master key 
of the outer and principal gate, but did not inform L. that he did so. L. made 
no use of the fields except for grazing. 

Held, thafrM. was entitled to remain on the list of rated occupiers. 

vASE stated by the Eevising Barrister for the Borough of 
Youghal. 

The Respondent's name appeared in the special Kst of rated 
occupiers. He was objected to by the Appellant, who was on the 
list of voters for the borough of Youghal. It appe9,red that for 
several years Edward Lynch grazed the rated premises, consisting 

(1) Before Kbogh, O'Beien, O'Ha- and Hughes, BB. 
CAN, and George, JJ., Fitzgsbald 
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Begiitry Ap. of three fields, under a parol contract for grazing, which termi- 
1868. nated on the 1st of February in each year ; there was an iron gate 
O'Shka to each field, fastened by a padlock; the keys were delivered to 
Lynch, and retained by him until the termination of each year, 
when, in pursuance of the contract, he gave them up, or was wiUiag 
to give them up, to Meara; the rates and tdxes were paid by 
Meara ; and Lynch, the tenant, paid fourteen pounds each year for 
the grazing. Meara's agent in August last year gave a receipt to 
Lynch for £7, in which he stated it was " a half-year's rent" of 
the three fields ; and iu that receipt credit was given to Lynch for 
the full amount of poor rates and county cess, which Meara omitted 
to pay, and which Lynch had paid. 

On the part of the Eespondent, it appeared that, when the keys 
were delivered to Lynch at the time of the first contract, his bro- 
ther, who acted for him at the time, kept a master key of the outer 
and principal gate, but did not inform Lynch that he had such a 
key ; that Lynch made no other use of the fields than grazing 
them ; that the Eespondent resided ia Cork, and his son and bro- 
ther managed the property for him ; that there was no contract for 
grazing at the termination of the year ending the 1st of February, 
1868, but that Lynch contiuued to use the fields as before, and in 
August last paid the £7 as above. 

It was contended, on the part of the objector, that the dealing 
between the Eespondent and Lynch established the relation of 
landlord and tenant, and that the Eespondent was not entitled to 
the franchise, either as tenant or owner, by reason of the aforesaid 
occupation of Lynch. 

The Eevisiug Barrister held that it was a grazing contract 
merely, and that the Eespondent did not cease to be occupier. 

Butt, Q. C, and William M. Johnson, for the Appellant. 

Li this case there was a clear parting with the possession — the 
case is a stronger one than the cases of conacre. Lynch could have 
maintained trespass against any one entering even with the assent 
of Meara: Crosby y. Wadsworth (1). 

In the conacre cases, the owner prepared the land for the oulti- 

(1) 6 East, 602. 
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vators : M^Keowne v. Bradford (1). That does not overrule Barnard'' s Eegittry Ap. 
Case (2), because in Barnard's Case there was a parting with the ^^^^' 
possession, as there is here : see Brangan v. Briscoll (3) ; Comiskeifs O'Shba 
Case (4). Meara's brother keeping the key of the outside gate jjj^'^ua. 
without the knowledge of Lynch cannot affect the question. 

Andrews, Q. C. (with YaaiExham, Q. C, and W. Green) y for the 
Bespondent. 

The Eespondent has, prim& facie, a right to be retained on the 
registry. This was only a mode of using the land, and no parting 
with the possession : Mulligan -v. Adams (5). It is not so strong a 
case as that of a contract for mowing. The earlier cases on con- 
acre were reconsidered in M^Keowne v. Bradford (6) ; and in that 
case, at p. 180, Fitzgerald, J., says that the_Aot contemplates that 
every rated owner or occupier who has been rated under that Act 
continues to possess the right of being on the registry vxAH some change 
has taken place by which another person is substituted under such 
circumstances as would entitle him to be rated for his occupa- 
tion ; and Lynch could not be rated for these premises : Booth v. 
M'Manus (7). 

Keogh, J. We are aU. of opinion that the decision of the Ee- 
visii^ Barrister in this case was right, and should be affirmed. 

Decision affirmed. 

Attorney for the Appellant : James Barry. 
Attorney for the Eespondent : M. Green. 

(1) 7 Ir. Jur. N. S. 175. (5) 8 L:. L. R. 132. 

(2) 7 Ir. C. L. 374. (6) 7 Ir. Jur. N. S. 175. 

(3) 6 Ir. Jur. N. 8. 333. (7) 12 Ir. C. L. 418. 

(4) 6 It. Jur., N. S. 109. 



1 + 



THE I ISH REPORTS. [!■ R- 



Registry Ap. AHEAEN AND Others, Appellants ; TEOT, Eespondent. 
1^^^- Rated Occupiers— Notices of Claim— Omitting Value of Premises— Amending 
jq-QY 12, I'V inserting Value. 

The claimants claimed as rated occupiers. The value of the premises was 
omitted in the special list, and also in the notices of claim. It appeared that 
the rated value of the premises was over £4 in each, case, and that the premises 
had been occupied for the proper time : — 

Held, that the Revising Barrister should have amended by inserting the 
rated value in each case. 

Consolidated appeal from the Eevising Barrister for tlie Bo- 
rough of Toughal. 

In these cases the'names of the Appellants were omitted from 
the published list of rated occupiers. 

Each served notice of claim to have his name inserted in the 
special list of persons entitled to vote for the election of a member 
for the borough. 

The Appellant, Stephen Ahearn, claimed to be placed on the 
list as a rated occupier of a house, offices, and yard at Cross-lane, 
North, in the borough. 

The Appellant, Michael Draddy, claimed to be placed on the 
list as a rated occupier of a house, offices, and yard. Cross-lane, 
North, in the borough. 

The Appellant, John Keeffe, claimed to be placed oH the list 
as a rated occupier of a house and premises in Hanover-street, in 
the borough. 

In these cases the names of the Appellants appeared on the 
special list of claims, but the rated value of each set of premises 
did not appear therein ; and, on reference to the notices of claim 
served by the Appellants, the rated value was omitted in each of 
them ; and, upon this ground, the Eevising Barrister held that the 
names of the Appellants should be expunged. It appeared that the 
Appellants occupied the respective premises, in respect of which they 
claimed, for the required time ; that the rated value of the premises 
occupied by the Appellant Stephen Ahearn was £4 10s. yearly ; 
that the rated value of the premises occupied by the Appellant 
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Michael Draddy was £4 10s. yearly; and that the rated value of the Begistry Ap. 
premises occupied by the Appellant John Keeffe was £5 yearly. 1868. 



The Eevising Barrister was called on to insert the rated value aheaen 



in each case, which he refused to do. 

Andrews, Q. C, Hxham, Q. C-, and W. Green, for the Appel- 
lants. 

The claim to be put on the Register as a rated occupier was 
quite sufficient. The 31 & 32 Vict. c. 49, s. 3, enacts that the pre- 
vious Act regulating registration (13 & 14 Vict. c. 69) shall be 
read as if £4 had been substituted for £8. No one could misun- 
derstand the claim, because the claimants are on the special list of 
claimants published under the 31 & 32 Vict. c. 112, Sch. B, No. (4), 
which is of persons claiming in respect of premises valued over £4 
and under £8. There is no column for rated value in that list of 
claimants (31 & 32 Vict. c. 11% Sch. B, No. 4). 

Butt, Q. C, and William M. Johnson, for the Eespondent. 

The nature of the qualification and the description of the pro- 
perty must be inserted : 31 & 32 Vict. c. 112, s. 15. Unless the 
claim gives the necessary information, the town clerk cannot fill 
up the list. This loose form of claim would open a door to fraud. 

Keogh, J. We are of opinion that the decision of the Eevising 
Barrister should be reversed. No one could be deceived by tha 
manner in which the claim was made. 

Decision reversed^ 

Attorney for the Appellants : M. Qreen. 
Attorney for the Eespondent : J. Barry. 



V. 

Teot. 
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JRegistry Ap. HILGEOVE, APPELLANT; O'SHEA, Eespondent. 

1 868. Effect of Deed stated in Case — Deed itself not Incorporated, 

Nov, 12. ipijQ ReTising Barrister stated in the case the effect of a deed relating fo the 

premises in respect of which the Appellant claime(^to be rated, but did not in- 
corporate or identify the deed : — 

Held, that the Court could not look at the deed itself, and would not send 
back the case to the Revising Barrister to amend. 

Appellant's name appeared on tlie list of voters for the Bo- 
rough of Toughal, as a rated occupier, jointly with Patrick Ken- 
3Qedy, of house and yard valued at £25. 

It appeared that Patrick Kennedy held the premises under a 
lease for a term of years, and built the house at his own expense,' 
in 1860 ; that the Appellant assisted in the building, that he and 
his wife resided in the house with Kennedy ; and that in 1861, Ken- 
nedy, by deed dated the 15th of July in that year, for the conside- 
rations therein, conveyed and assigned his interest in the premises 
to the Appellant, upon trust, for the use of Kennedy during his 
life. It appeared that Kennedy carried on trade in the house on 
his own acootmt ; that the Appellant and his wife assisted Ken- 
nedy in the business and also in housekeeping ; and that the Ap- 
pellant exercised the trade of shoe and bootmaker in the house. 

It was contended, on the part of the Appellant, that as he resided 
in the house with Kennedy and was rated jointly with him, he 
was a joint tenant, and entitled to the franchise. 

On the part of the objector, it was contended that the Appellant 
was merely a trustee and not entitled to the franchise, and that he 
had no present interest in the rated premises, either as tenant or 
owner. 

The Eevising Barrister held on this ground that he was not 
entitled to the franchise. 

Andrews, Q. C. Exham, Q. C, and Green, for the Appellant. 

The Eevising Barrister put a wrong construction on the deed. 
[FiTZGBKALD, B. The Barrister has stated certain facts, and it is 
on those facts we must decide.] [Keogh, J. He has not referred 
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us to or identified any particular deed.] If the Court are of opi- Registry Ap. 
nion tliat they cannot look at this deed on the case stated, the case 1868. 
should be remitted. Hilgrove 

Butt, Q. C, and William M. Johnson, not called on. 

Keogh, J. "We are unanimously of opinion that we cannot 
look at the deed, and we do not think we should remit the case to 
the Revising Barrister. 

Attorney for the Appellant : M. Green. 
Attorney for the Respondent : J. Barry. 



Not. 12. 



M'NIFFB, Appellant; PALMER, Respondent. Registry Ap. 

1868. 
Claimant as rated occupier becoming entitled to premises out of which he claims 

by Marriage within twelve months before the 2QthofJuly — 13 Sj- 14 Vict. c. 69, 

s. 14 

Respondent claimed as rated occupier in respect of certain premises, of which 
he had not been in occupation for twelve months previous to the 20th of July, 
1868, but which he had acquired by marriage settlement within that time. 

Held, that the proviso in the 13 & 14 Vict. c. 69, s. 14, applied to persons 
claiming to be registered as rated occupiers. 

Appeal from the decision of the Revising Barrister for the 
Borough of Sligo. 

George Dodwell Palmer appeared on the List No. 11, and duly 
claimed, pursuant to the provisions of the 13 & 14 Vict. c. 69, to 
have his name inserted in the list of persons entitled to vote at 
an election for the borough, as joint rated occupier with T. D. 
Browne of certain premises therein mentioned, and rated at 
£20 10s. Od. ; and duly served on the Town Clerk of the said bo- 
rough a notice in writing of his said claim ; and having been entered 
by the said Town Clerk on the said list of claimants duly prepared 
and published by him, as directed by the Statute, and bearing date 
6th day of August, 1868, the claim was objected to by Patrick 
M'Niffe, a person on the list of voters for the said borough of Sligo. 
Due service of the claim and of the objection was mutually admitted. 
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Registry Ap. THe claimant was of full age, and not subject to any legal incapacity, 

1868. and was on the 6th day ofAugust, 1868, and still is in the occupa- 

M'NiFFE tion of the premises mentioned in his claim as joint occupier with 

Palmek. ^^ s*^*l Thomas D. Browne. All the poor-rates which had become 

payable in respect of said premises previously to 1st January, 1868, 

had been duly paid befqre 1st July, 1868 ; the premises mentioned in 

the said claim are duly rated under the lasferate for the time being 

under the Acts passed for the more effectual relief of the poor in 

Ireland, at the annual sum of £20 10s. Qd., and in that rating 

Thomas D. Browne and Sarah Jane Browne are stated to be the 

joint-rated occupiers thereof. The entire of the said premises are 

situated within the said borough of Sligo. 

It appeared in evidence that the said Thomas D. Browne and 
his daughter, Sarah Jane Browne, held the said premises jointly, 
as joint tenants, for a term stiU subsisting and imexpired ; but 
whether such term was for lives renewable for ever, or for a 
term of years, did not appear. On the 17th of March, 1868, the 
claimant, George Dodwell Palmer, intermarried with the said Sarah 
Jane Browne, and on the occasion of that marriage a deed of mar- 
riage settlement was executed, by which a life estate in the said 
premises so held by Sarah Jane Browne was limited to the claimant, 
and, subsequently to his marriage, the claimant entered into the 
occupation of the said premises jointly with the said Thomas D. 
Browne ; and is still in such occupation thereof. On the 23rd of 
July, 1868, the claimant duly served a claim on the Guardians of 
the Poor of the Sligo Union, claiming to have his name inserted as 
joiat occupier of the said premises, pursuant to the provisions of the 
13 & 14 Vict. 0. 69, s. 110. On the part of the objector, it was 
contended that the claimant was not entitled to be registered, inas- 
much as he had not been in the actual occupation of the said pre- 
mises as joint rated occupier thereof for twelve months next pre- 
vious to the 20th of July, 1868. In all other respects the qualifi- 
cation of the claimant was admitted to be complete. 

The Eevising Barrister held that, as the premises had 
come to the claimant on the 17th of March, 1868, by marriage 
settlement, he was entitled, in respect thereof and under the 
circumstances aforesaid, to be registered as a voter in the register 
then next to be made under the aforesaid Statute. The question 
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of law for tlie decision of the Court was, whether the occupation of Begistry Ap. 
the said premises by the claimant since the 17th of March, 1868, 1868. 
was,, under the circumstances aforesaid, and under the provisions of M'Niffb 
the 14th section of the 13 & 14 Vict. c. 69, of sufficient length to en- Palmbe. 
title him to be registered as a voter in respect thereof. 

Butt, Q. C, and Neligan, for the Appellant. 

Sections 13 & 14 of the 13 & 14 Vict. c. 69, regulate the length 
of possession required to entitle claimants of various franchises in 
counties and boroughs respectively. Sec. 13, in relation to counties, 
provides that no person shall be entitled to be registered as a free- 
holder, &c., unless he shall have been in possession, &c., thereof for 
six months previous to the 20th of July in each year, or as a lease- 
holder, &c., or occupier, unless he shall have been in possession, 
&c., for twelve months before the 20th of July in each year; pro- 
vided that when any lands, &c., which would otherwise entitle the 
owner, holder, or occupier thereof to vote, shall come to any per- 
son within such respective periods of six or twelve months respec- 
tively, by descent, &c., marriage settlement, devise, &o., he shall 
be entitled to be registered. 

The 14th section (as to boroughs), contains, amongst other pro- 
visions, a similar limitation, requiring leaseholders and occupiers 
to have been in possession for twelve months previous to the 20th 
of July, but in the proviso at the end of the section it adopts 
different language, and enacts that wherever any lands, &c., which 
would otherwise entitle the " owner, holder, or possessor" thereof 
to be registered, shall come to any person within such respective 
periods of six and twelvemonths, by descent, &c., marriage settle- 
ment, &c., such person shall be entitled to vote. The word occu- 
pier is designedly omitted from the 14th section. 

J. Robimon, Q. C, and Shekleton, for the Eespondent, were not 
called on. 

Decision affirmed. 

Attorney for the Appellant : J. D. M'Dermott. 
Attorney for the Eespondent : Sarlowe Phibhs. 
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Registry Ap. M'NIFFE, Appellakt ; WILSON, Eespondent. 

1868. 
Notice of objection posted with only the name of the street, no post town appearing 

Nov. 12. in the direction, 

A notice of objection was merely directed T. Cftrren, Charles -street, with- 
out the addition of any post town. It appeared from the stamped duplicate 
notice of objection that it was posted in Sb'go, and it also appeared Charles- 
street was within the postal delivery of the Borough of Sligo, and was in the 
town of Sligo, and that it was the custom to put letters for delivery within the 
postal delivery of Sligo without the addition of the word Sligo. 

Held, that the notice of objection was sufficient. 

Thomas Ctjeeen's name was inserted in the special list, No. 3, 
Schedule B, of the 31 & 32 Vict. c. 112, prepared and published 
by the Town Olerk of the borough of Sligo, as directed by the 
Statute ; and was duly objected to by Thomas E. Wilson, a person 
on the list of voters for the borough of Sligo. 

The Eespondent gave in evidence, in support of his objection, 
the notice of objection duly stamped with the stamp of the post 
office of Sligo ; by the endorsement on which it appeared that 
it was directed to said Thomas Curren, at Charles-street, without 
the addition of any post town. It also appeared that Charles- 
street was the place of abode of said Thomas Curren, as set out 
in said list, and was within the postal delivery of the borough 
of Sligo, and was in the town of SHgo. It appeared by the evi- 
dence of the postmaster of Sligo, that it was the custom to put 
letters into the post office of Sligo to be delivered within the 
postal delivery of the borough of Sligo without the addition of the 
word Sligo ; that if he had no reasonable doubt of the address of 
the party, he would take the letter to deliver it, without Sligo upon 
it ; that, in any case, he would send the letter with the carrier to try 
and find the person to whom it was addressed ; but that if the letter 
was addressed to a place beyond his postal district, and had no 
post town on the address, he would consider it an improper ad- 
dress, and would not take it to send. 

It was contended on behaK of Thomas Curren, that as the 
stamped notice of objection had no post town endorsed on it, it was 
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not duly directed as required by the Statute. Under those ciroum- Registry Ap. 
stances, the Eevising Barrister held the stamped notice given in evi- 1868. 
dence sufficient, and that it was duly directed and addressed ; and he m'Nifi'b 
required said Thomas Curren to give evidence of his right to w "gQ„ 
have his name retained on the list ; and on his declining to do bo, 
relying on the insufficiency of the notice of ohjeotion, the Eevising 
Barrister expunged the name from the list. Appeal from this 
decision. 

The question of law for the decision of the Court was, whether 
the notice of ohjeotion was sufficient. 

Butt, Q. C. {Neligan with him), for the Appellant. 

The right of proving service of an ohjeotion in this way is 
given by the 113th section of the 13 & 14 Yiot. c. 69, and that 
section must be strictly followed. The objection must be right on 
the face of it, and the question is the same as if it had been posted 
in Dublin. It is to be directed to his place of abode as described 
in the published list, and that list is headed, " list of persons, &c., 
in this borough:" surely if the objector wrote from Dublin this 
notice would not be within the section. 

Falkiner, Q. C, and Shekkton, contra. 

O'Brien, J. We cannot exclude from our minds the place 
where the notice of objection is posted, and which must always 
appear from the stamped dupHoate. 

Decision affirmed. 

Attorney for Appellant : J. D. M'Dermott. 
Attorney for Eespondent : Marlowe Phibbs, 
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Registry Ap. MEADE, AppELi.ANT ; COOPER, Respondent. 

1868. 

Revising Barrister — Notice of Claim — Name of the Claimant on the List. 



Nov. 13. 



A notice of claim as a lodger under the 31 & 32 Vict. c. 49, s. 5, Sch. D, 
No. I , omitted to state the " calling" of the witness ; l?ut the name of the claimant 
appeared in the Town Clerk's special list : — 

■ Held, that the Revising Barrister had no jurisdiction to reject the claimant 
for the defect in the notice of claim. 

Appeal from the decision of one of the Revising Barristers for 
the Borough of Duhlin. 

The case stated hy the Revising Barrister was as follows : — 

The name of John Meade appeared on the special list (form 
No. 10), No. 267, as a claimant to vote in respect of lodgings oc- 
cupied by him at number 15, Patrick-street, for more than twelve 
months prior to the 20th of July, 1868. Notice of objection to the 
name of the said John Meade was duly proved. 

The " calling" of the witness to the notice of claim of the said 
John Meade was wholly omitted from the face of said claim, and 
the claim was objected to on this ground. The Revising Barrister 
ruled that the Act of the 31 & 32 Yict. c. 49, and Schedule D thereto, 
required the " calling" of the witness to the signature of the notice 
of claim to appear on the face of said notice ; and same not appear- 
ing thereon, rejected the claim, and expunged the name of John 
Meade from said list, although parol evidence was given as to the 
calling of said witness. 

The question of law was, whether it is necessary that the 
'' calling" of the witness to the signature of the claimant to the 
notice of claim should appear on the face of the claim ? 

Butt, Q. C, Watei's, and Coppinger, for the Appellant. 

The omission in the claim was not a matter for the Revising 
Barrister at all ; that is a matter entirely between the voter and 
the Town Clerk. The case of Davies v. SopUm {1) decided this 

(1) 3 C. B. N. S. 376 ; 27 L. J. C. P. 6. 
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point in England. Williams, J., says in that case : " It may be Registry Ap, 
the notice (-which in that case was not signed by the claimant) 1868. 
■was so imperfect that the overseers were not bound to put the name Meadb 
on the list ; but, they having done so, fieri non dehuit, sed factwrn q^q^^^ 
valet ;" and the name being on the list, aU the Eevising Bar- 
rister has to do is to see whether the qualification as stated is sus- 
tained. That decision has been followed in Ireland, in Barnetfs 
Case (2), and O'Brien v. Fenton (3). The public have got all the 
notice they are entitled to. 

Macdonogh, Q C, FalMner, Q. C, Noncood, Atkinson, and J, 
Clarke Lane, for the Respondents. 

Those cases were all decided on the old Acts. This person 
claims a new franchise, created by the 4th section of the 31 & 32 
Yict. c. 49, and the 3rd clause of that section makes it part of his 
qualification that he shall have claimed to be registered as a voter 
— ^that means, that he shall have claimed in the manner prescribed 
by the Act ; and the 5th section enacts that the claim shall be in 
the form No. 1, Schedule D., and that form has a blank for the 
residence and caUing of the witness to the claim. Under the old 
Act (13 & 14 Vict. c. 69, Sched. B, No. 11), the list of claimants 
had a column for entering the Town Clerk's objections ; under 
the present system, the existence of a proper claim is made part 
of the qualification, and the sufficiency of the claim is not for 
the public officer, but is left to the party seeking the franchise. 
These claims as lodgers are to form a separate list (31 & 32 Yict. 
0. 112, s. 36), and no person is to be registered unless he shall prove 
such claim— ihai is, such claim as is prescribed by the Act, not 
" such qualification." 31 & 32 Vict. c. 112, s. 37. It is different 
from any other franchise. [O'Hagan, J. Under the old Acts, 
if the Town Clerk published the claim, and there was no objection 
served, the claimant, ipso facto, was entitled to be registered. I 
think the Legislature intended by the 37th section to alter that, 
and require him to prove his qualification. The 37th section first 
speaks of persons claiming to be entitled, and then says they must 
prove such claim.] Under the old Act the olaina was a document 

(2) 7 Ir. C. L. R. 369. (3) 15 Ir. C. L. 380. 
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[I. B. 



Meade 

V. 

COOPEB. 



Megistry Ap. which the Bevising Barrister had no jurisdiction to look at. 
^^^^- [Fitzgerald, B, You assume that proof of the claim and proving 
that the party rightly made his claim are the same thing. As I 
understand that section, if the Clerk has received the claim, the 
party is exempt from proving that he rightly made the claim.] 
The claim is made part of the qualification, not by the registration, 
but by the Eeform Act. Piehard v. Bretz (1) was referred to, 

Keogh, J. We are unanimously of opinion that this case comes 
within the rule in Davies, Appellant; Hopkins, Respondent; and 
that case has been followed in this country ; therefore, the decision 
of the Barrister must be reversed. 

Decision reversed. 

Attorney for the Appellant : M^Sfieehy. 
Attorney for the Eespondents : J. F. Goodman. 



Registry Ap. 
1868. 

Nov, 13. 



MATHEWS, Appellant; MAGEATH, Eespondent. 

Lodger Franchise — Description of Landlord omitted from Claim and List. 

f The description of the landlord was omitted from a lodger's notice of 
claim and also from the Town Clerk's Ust, and for the omission in the notice 
of claim an objection was taken to it ; and the Revising Barrister decided in 
favour of the objection, and declined to register the claimant, who, consequently, 
appealed : — ' 

Held (FiizsEEAUD, B., diss."), that the case was ruled by Meade, App, ; 
Cooper, Sesp. ante, 12. 

Held, per Fitzgeeald, B., that the description having been omitted from 
the list, the claim, as stated in the Ust, was open to objection, and that the 
Revising Barrister should decide upon it as an objection to the claim as stated 
in the list ; and for this purpose might have regard to the notice, as, if the 
notice was not conformable to the list, it might be proper to amend the list by 
the notice. 

Appeal from the decision of one of the Eevising Barristers for 
the Borough of Dublin ; and he stated the following case : — 

The name of Thomas Mathews appeared on the Special List, No. 
282 (Form No. 10), of Claimants for the North City Ward, in re- 
spect of lodgings occupied by him at 15, Denmark-street, for more 



(1) 5 H. & N. 9. 
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than twelve months prior to the 20th of July, 1868. Notice of Registry Ap. 
objection to the name of the said Thomas Mathews was duly ■^^^^' 
proved. The description of the landlord of said house was wholly Mathbws 
omitted, not only from the list, but from the notice of claim, and Haqbath. 
same was objected to on that ground. In aU other respects the 
claimant duly proved his claim. The Eevising Barrister ruled that 
" The Eepresentation of the People (Ireland) Act, 1868," and the 
schedule thereto, required the description of the_ landlord to be set 
forth on the face of said claim, and same not appearing thereon, 
the Revising Barrister rejected the claim, and expunged the name 
of said Thomas Mathews from said Hst. The question of law was, 
whether it is necessary that the description of the landlord should 
appear on the face of the claim ? 

Butt, Q. C; Waters and Coppinger, tov Appellant. 

Though the omission appeared on the Town Clerk's list as well 
as on the claim, this case also comes within the rule in Meade v. 
Cooper, which the Court have just decided, because the objection 
made before the Eevising Barrister, and to which he yielded, was 
that the notice of claim was defective. If the objection had been 
to the list, we could have given evidence to supply the omission, 
and called upon the Eevising Barrister to amend. 

Falkiner, Q. C. (with him Macdonogh, Q. C., Norwood, Atkinson, 
and Clarke Lane). 

This differs from the previous case, because, the omission ap- 
pearing on the face of the Hst, the Eevising Barrister had juris- 
diction to consider the objection. 

Keogh, J. With the exception of Mr. Baron Fitzgerald, we 
are of opinion that this case is not distinguishable from the ease 
of Meade v. Cooper, which we have already decided. 

Fitzgerald, B. In the decision already made, and in which 
I acquiesced, I held myself bound to follow the decision of the 
English Court of Common Pleas, as heretofore adopted and ap- 
plied by this Coiu't. 

What I consider to have been established by those decisions is, 
that each of the claims stated in the Town Clerk's list of claimants 
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Registry Ap. must be taken to have been made upon a notice haying the formal 
1868. requisites of the Statute, *and that objections to the notice, founded 
Mathews on defects in those formal requisites, are precluded. 
Magkath What is properly before the Eevising Barrister is not the notice 

but the claim as Mated in that list. 

If the'claim as stated m the list be open to objection, such ob- 
jection is not, I think, precluded, and the objection thereto taken 
ought to be entertained and decided on, not as an objection to the 
notice, but to the claim stated in the list. 

In that state of things, however, it may be perfectly right that 
the Barrister should look at the claim as stated in the notice, because 
if the list and notice are not conformable, it may be proper to 
amend the list by the notice, and in this case the Barrister informs 
us that the claim is made in the notice just as it is represented in 
the list. 

The question of law which he refers to us is, I think, rightly 
referred, not as a question arising on the notice or on the Hst, but 
on the claim — ^that is to say, the claim as stated in the list. 

I think, therefore, the validity or invalidity of the objection 
made ought to be considered by us, notwithstanding the decisions 
referred to. I offer no opinion on that point, argument not having 
been allowed. 

O'Bkien, J. The question reserved is as to the claim. I do 
not rule anything as to the list. 

Decision reversed. 

Attorney for the Appellant : M'Sheehy. 
Attorney for the Eespondent : J. F. Goodman. 
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KELLEHEE, Appfxlant ; TAEEANT, Eespondent. Resktry Ap. 

1868. 

Name ef Claimants in successive numbers on the Town Clerk's List — Successive 

Occupation — Power of Amendment. Wov. 1*. 

The name of the Appellant appeared in two successive numbers in the Town 
Clerk's list as a rated occupier of premises of sufficient value. It appeared that 
he had moved, within twelve months immediately preceding the 20th of July, 
1868, directly from one set of premises to the other, and his occupation ofthe 
two sets of premises extended over more than twelve months : — 

Held, diss. Fitzgeeali), B., that the Revising Barrister should have admitted 
the claimant as holding premises in successive occupation ; although there was 
no notice of claim for that purpose. 

Per FiTZGEKALD, B. That the omission to claim as successive occupier was 
an omission of the essence of the qualification, and one which the Revising Barris- 
ter had no power to supply. 

Case stated by the Eevising Barrister for the Borougli of 
Toughal. 

The Appellant appeared on the Town Clerk's list of voters in 
No. 128, as rated occupier of " house and small garden," South 
Main-street, Youghal, valued at £10 ; and in No. 129, for " house 
and yard," in Mall-lane, Toughal, valued at £10 10s. 

He was objected to by the Eespondent in each number ; and on 
the evidence it appeared that Appellant was on the registry of last 
year for the premises in South Main-street, and occupied them 
until March last, when he removed directly into the premises in 
Mall-lane, where he had resided ever since. 

The Eevising Barrister rejected him for the premises in South 
Main-street, because he had ceased to occupy them in March last, 
and for the Mall-lane premises because he was not twelve months 
in occupation before the 20th of July last. 

The Barrister was then called upon to admit the Appellant as 
an occupier of " premises held in immediate succession." The 
Barrister refused to do so, on the ground that a notice of claim 
should have been served for that purpose. 

]3uti, Q. C. (with him William M. Johnson), for the Appel- 

, lant. 

Vol. I. 2 
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Begistry Ap. The South Main-street premises do not form part of the claim ; 
1868. they are only put in to make up the twelve months ; the claim is 
Keilehee really one of successive occupation. The Barrister should have 
Tamant 8'ii^^<i6d, Barlow, Appellant ; Mumford, Eespondent (1) : the 55th 
section (13 & 14 Vict. c. 69) provides that if matters omitted or 
insufficiently deserihed are supplied, to his satisfaction before he 
shall have completed the revision, he shall insert the omitted mat- 
ter in his list. 

W. Gfreen (with him C.Andrews, Q. C, andHxham, Q. C). 

The claim as successive occupant is a totally different kind of 
claim from that made in the claim here. The numhers must be 
considered separately ; and Bartlett v. Gihhs (2) shows that the 
Barrister's decision was right, and that he could not amend. 

Wm. M. Johnson, in reply. Bartlett v. Oihbs was explained in 
Hitchins v. Brown (3) by Tindal, C. J. Here both residences were 
on the list, and it was proved he went directly from one to the 
other ; the Revising Barrister was prepared to amend if he had 
not thought a notice of claim necessary. 

Keogh, J. In this case we are, with one exception, of opinion 
that the Barrister took an erroneous view in coming to the con- 
clusion that a notice of claim as successive occupier was necessary. 

Fitzgerald, B. I think what was omitted was of the essence 
of the qualification, and not a thing which the Barrister could 
supply. 

Decision reversed. 

Solicitor for the Appellant : James Barry. 
Solicitor for the Respondent : M. Green. 

(1) L. R. 2 C. P. 81. (3) 2 C. B. 25-29. 

(2) iLut. 73; 5 M. & Gr. 81. , . 
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EIOE, Appellant ; M'GRATH, Eespondent. Registry Ap. 

1868. 
Name of rated occupier inserted irt rate hook after rate made and signed by ■ 

Collector- General on the 1st of January — Party rated for last made rate — 

13 ^ 14 Vict. c. 61, s. 5. 



Nov. 16. 



The Appellant had been in occupation for twelve months prior to the 20th 
of Jvdy, 1868, and his name appeared on the ratebook as rated for the pre- 
mises, three previous names being erased. These changes were made in the 
rate book after the rate for the 1st of January, 1868, had been made, and 
signed by the CoUector-Q-eneral, at ■which time a person named Mary Might 
was rated as occupier. It was objected that the Appellant was not rated under 
the last made rate, under the 13 & 14 Vict. c. 69, s. 6. 

Held, that he was entitled to the franchise. 

Case stated hj one of the Eevising Bamsters for tlie Borough 
of Dublin : — 

Thomas Rice, the Appellant, was returned in the Town Clerk's 
original list of rated occupiers, iii respect of the house and yard, 
127, Thomas-street, valued at £25 ; he was not on the list of voters 
for the year 1867, but it was proved that he was in occupation of 
the rated premises on and for twelve months before the 20th of 
July, 1868. He was objected to on the ground that he was not 
rated under the last made rate. On looking to the original rate 
book, it appeared that Mary Might was rated as an occupier for 
the premises in and under the rate made and signed by the Col- 
lector-General, on the 1st January, 1867, for the year 1867 ; and 
she was also rated as occupier for the premises in and under the 
rate made and signed by the Collector-General on the 1st January, 
1868, for the year 1868 ; after that rate was made and signed, the 
rate book was altered, by changing the name of the occupier three 
times ; and in the book Thomas Rice was named as the occupier, 
the names of three other persons having been erased, as appears 
from the extract of the rate book set out at the foot of this case. 
No evidence was given to show when these changes were made ; 
but they were all made after the rate book had been signed by the 
Collector-General. No claim to be rated was made by any of the 
parties whose names were successively inserted as occupiers in the 

2t 
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Begistry Ap. plaoe of Mary Might. ^ All the taxes of 1867 were paid ; but 
^S68. tlie poor rate of 1868, which was due under the last made rate for 
EicE the year 1868, and which was made and signed by the CoUector- 

• M,„!^. General on the 1st January, 1868, was not, nor was any portion 
of it, paid at the time the said alterations were made, and no 
evidence was given that said poor rate had been tendered. It 
was not alleged and no evidence was given to show that the name 
of any of the other persons had been inserted in the rate book, as 
the occupier, by mistake for that of Thomas Eiee. The Eevising 
Barrister struck the name of Thomas Eice out of the list, being of 
opinion that, although he was in occupation of the premises for the 
requisite period, he was not rated for them under the last made 
rate affecting the premises ; and, that as he had not served a claim 
to be rated in respect of the premises, and had not paid or ten- 
dered the poor rate actually due at the time the rate book was 
altered as aforesaid, he could not consider him as the rated occupier 
of the premises under the last made rate. 

Copy of Rate Book 
Thomas-st., No. 127, house 
and yard. 



Occupier. 


Value. 
£25. 






'hlarj Might. 
Thomas Eice. 





W. O'Srien (with him Butt Q. C, and Coppinger). 

What the Statute 13 & 14 Vict. c. 69, s. 6, provides is, that 
the occupier who " shall be rated for the last rate for the time 
being," and have complied with certain other requisites, shall be 
entitled to vote. The question as to whether the claimant is rated 
must be decided by the rate book: Pariente, Appellant ; Luckett, Ee- 
spondent (1). Here it appears from the rate book that he was 
rated for the last rate, and that all the rates previous to the 1st of 
January, 1868, were paid. 

Norwood (with him Macdonogh, Q. C, Falkimr, Q. C, Atkinson, 
and J. Clarke Lam). 

There were three ways in which the Appellant could be rated, 
(1; 1 Lut. 441 ; 15 L, J. C. P. 83. 
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1st, originally, at the time the rate was made and signed ; at that Begistry Ap. 
time Mary Might was on the books ; ^nd, under the 13 & 14 1868. 
Viot. c. 69, s. 110, Eice might have served a written claim on Rice 
the Gijardians, requiring them to insert his name, under which tij.„^t,„ 
section he should have paid or tendered the rates actually due at 
the time of his making such claim, and which h© did not do, as 
the case states that the rate struck the 1st January, 1868, was 
unpaid; and 3rd, by the CoUector-Greneral inserting his name 
under the 12 & 13 Vict. c. 91, Dublin Eates Collection Act, 
1849, s. 61. This was not done either. The name being on the 
book is not enough; the parties must be legally rated. In 
Parjiente, Appellant ; Luchett, Eespondent, the party had made a 
claim to be rated.. 16 & 17 Yiot. o. 58, was referred to. 

O'Brien, in reply. 

The man found his name on the book as the party rated, and 
he was not bound to take any further steps, and the rates up to the 
1st of January, 1868, have been paid. The case comes under the 
5th section, and the 110th has nothing to do with it. That sec- 
tion only deals with cases where a party entitled to be rated is im- 
properly omitted. Under the 12 & 13 Yict. c. 91, s. 61, the Ool- 
lector-Greneral had power to insert the Appellant's name without 
any claim made, if he was entitled to be rated. 

Keogh, J. We are all of opinion that the Appellant is entitled 
to the franchise. 

Fitzgerald, B. We offer no opinion as to whether he was pro- 
perly rated. 

O'Hagan, J. I think he was actually rated. 

Decision reversed. 

Attorney for the Appellant : MaeSheehy. 
Attorney for the Eespondent : Goodman. 
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Registry Ap. EDWAEDS, APPELLANT ; LANGr, Eespondent. . 

Consolidated Appeal Person not decided against Appealing — 13 ^ 14 Viet. 

IfoT. 13. c. 69, s. 60. 

The Revising Barrister having decided againsttseveral persons, and conso- 
lidated their appeals under the 60th section of the 13 & 14 Viet. c. 69 ; the 
declaration of agreement to prosecute the appeal was signed hy E. alone, who 
was not one of the parties decided against, hut was named by the Revising 
Barrister as Appellant. The Respondent had signed the declaration also re- 
quired by the section, undertaking to appear and answer the appeal. 

Held, that he was estopped from questioning the validity of the appeal on 
the ground that it should have been signed by, or on behalf of, one of the per- 
sons decided against. 

Case stated by one of the Revising Barristers for the Borough 
of Dublin : — 

The facts of the cases of the claimants named underneath are 
the same as that of James Craughan, and in each of the cases, the 
claims are subject to the same legal objection. I rejected those 
claimants, and the appeals in their cases should be consolidated 
■with that of James Craughan. 

EoYAL Exchange "Ward. 

No. 198 James Nolan. 

No. 208 Patrick O'Eorke. 

If the Court of Appeal shall reverse my decision, then the 
names of the parties Appellants in this consolidated appeal are to 
be placed on the list of voters for the borough of Dublin, in respect 
of the qualification of lodger claimed by them respectively. 

James Keenan. 

1, George Edvrards, of No. 9, Molesworth-street, in the city of 
Dublin, on the list of voters for the borough of Dubhn, a person 
interested in the appeal in this matter, and named by the above- 
named Eevising Barrister as Appellant for myself, do appeal 
against the above decision, and agree to prosecute the appeal. 

George Edwards. 
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I, Q-eorge Washington Lang, of 15, G-eorge's-plaoe, in the city Registry Ap. 
of Dublin, on the list of voters for the borough of Dublin, a person 1^68. 
who has objected to the above name being inserted on the list of Edwards 
voters, and named by the said Eevising Barrister as Eespondent i^I^q, 
in this appeal, for myseK and all others interested in the matter, 
and whose name is hereunder written, do agree to appear and an- 
swer this appeal. 

George Washington Lang. 

Falkiner, Q. C. (with him ilfacc^owogf A, Q. C, Norwood, Atkinson, 
and J. Clarke Lane), for the Respondent, made a preliminary objeo- 
Jtion, that the Appellant was not one of the persons decided against. 
The appeal to this Court is given by the 13 & 14 Yiot. c. 69, 
B. 58, &c. Section 58 gives the aggrieved claimant or objector 
power to appeal. Then section 60, which gives the power of con- 
solidating appeals, provides that where the validity of any number 
of claims or objections depends on the same point of law, it shall 
be lawful for the Barrister to consolidate the appeals, " and there- 
upon it shall be lawful for the Barrister to name any person inte- 
rested and consenting for and on lehalf of himself and all other 
persons in like manner interested in such appeals, to be the Ap- 
pellant or Respondent respectively in such consolidated appeals, 
and to prosecute or answer the said appeal in Hke manner as any 
Appellant or Respondent might in his own case, under the provi- 
sions in this Act. And the person so named Appellant in such 
consolidated appeal, or some one on his behalf, shall at the end of 
the statement make and sign a declaration in the form, which is at 
foot of the present appeal. It is quite clear that the person named 
Appellant must be one of the parties decided against. The Ap- 
pellant here expressly states that he appeals for himself. 

Butt, Q,. C, Waters, and V. Coppinger, for the Appellant. 

Every elector is interested in every appeal. It is a question 
for the Revising Barrister whether the party is interested, and here, 
on this case, he is found to be interested. The objection should 
have been made before the Revising Barrister, when it could have 
been remedied. The Respondent has waived the objection by 
agreeing to appear and answer the appeal. 
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Regiitry Ap. Keogh, J. "We think the Eespondent is now estopped from 

1868. taking this objection. 

Edwaebs 

«. Attorney for the Appellant : J. MacSheehy. 

^^^' Attorney for the Eespondent : J. F. Goodman. 



Registry Ap. EDWARDS, Appellant; LANG, Eespondent. 

1868. 

Notice of Claim not signed by Claimant. 



Not. 14. 



The claimant, who could not write, authorized his son to sign the claim for 
him, which he did in the claimant's absence : — 

Seld, that the case was governed by Meade, App. ; Cooper, Resp. (ante, 
p. 12). 

Case stated by one of the Eevising Barristers for the Borough 
of Dublin :— 

Henry Gray claimed to be registered as a voter for the said bo- 
rough in respect of lodgings occupied by him at number 39, Arran- 
street, East, and his name appeared upon the special list of claimants 
(Eorm No. 10) for Arran-quay "Ward. 

Notice of objection to his claim was duly proved. 

The claimant was examined, and proved that the signature to 
the claim was not written by himself, as he was unable to write, 
but by his son, whom he had authorised to sign it for him, and 
that the latter had put the claimant's name to it in his absence. 

It was contended, on the part of the Appellant, that this was a 
sufficient signature of the claim by the claimant, within the provi- 
sions of the 31 & 32 Vict. c. 49, Sched. D., No. 1. 

In other respects, the qualification of the claimant was proved. 

I held that such- signature was insufficient. That it was neces- 
sary that the claim should be signed proprid manu, by the claim- 
ant, by mark or otherwise ; and as there was no evidence of the 
service of a sufficient claim by the claimant, I expunged his name 
from the list of voters. 

The question for the decision of the Court is, whether it is ne- 
cessary that the claim should be signed by the hand of the claimant 
himself? 



TOL. I.] 



REGISTKY AND LAND ACT APPEALS. 



25 



Butt, Q. C, Waters, and V. Coppinger, for the Appellant. Registry Ap. 

1868. 
Macdonogh, Q. C, Falkiner, Q. C, Norwood, Atkinson, and edwaebs 



J. Clarke Lane, for the Eespondent. 

The Court held that this case was 'ruled by the case of Meade, 
Appellant ; Cooper, Eespondent, ante, 12. 

Attorney for the Appellant : J. MacSheehy. 
Attorney for the Eespondent : J. F. Goodman. 



V. 
LANS. 



LANG-, Appellant; EDWAEBS, Eespondent. 
Lodger Franchise — Shop forming part of premises constituting Qualification. . 

Tlie elaimunt occupied a shop and parlour, and resided there as sole and 
separate tenant. The shop opened on the street, and communicated with the 
parlour, which communicated internally with a hail and staircase leading 
through the house. The premises, in respect of which the claim was made, were 
not, exclusiyely of the shop, of the Talue of £10 unfurnished : — 

Held, that the claimant was entitled to the lodger franchise. 

Case stated by one of the Eevising Barristers for the Borough 
of Dublin. 

Greorge Barrett, of No. 133, Townsend-street, No. 15 in the 
Trinity Ward on the List of lodger claimants (Form No. 10, 31 & 
32 Tict. c. 112), claimed as a lodger; the particulars of the claim 
signed by him under the Statute being as follows : — 



Registry Ap. 
1868. 

Nov. 16. 



Christian Name 
and 

Surname. 


Profession, 

Trade, 
or calling. 


Description 

of 
Lodgings. 


Description of 

House in which 

Lodgings situate, 

with No. (if any), 

and name of St. 


Name, Description, 
and Residence of 

Landlord, or other 

Person, to whom 

Rent paid. 


Barrett, Geo. 


Shoemaker, 


Shop and 
Parlour, 


133, Towns- 
end-street. 


Henry M. Shall, 
Swords. 



The following facts were proved : — 

That the claimant occupied the shop and parlour of No. 133, 
Townsend-street, and resided there as separate and sole tenant for 
the twelve months preceding the 20th of July, 1868 ; 
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Registry Ap. That the shop and parlour are part of one and the same dwell- 
^^^^- ing-house, No. 133, TowHsend-street. 

LAHa That the shop in which the claimant carried on business opened 

Eb-wIebs. directly on Townsend-street, hy a door from the shop. 

That the claimant has the exclusive control over that door, and 
no one has a right to enter that door except by claimant's permis- 
sion. . 

That there is a door from the shop into the parlour. That 
there is a door opening from the parlour into the hall of the house, 
from which hall a staircase leads through the house._ 

That there is a hall-door opening directly on the street from 
the hall of the house ; and that the whole of the house, including 
the said shop and parlour, is let out to different tenants by the 
week, each tenant occupying one or more separate rooms. 

That the claimant and the other occupiers of the house may use 
the hall-door, in common, as the entrance into the house. 

The shop and parlour are, if let together unfurnished, of the 
clear yearly value of £10 and upwards. But the parlour, exclu- 
sive of the shop, is not of the clear yearly value of £10. 

The claimant is of full age, and not subject to legal incapacity, 
nor is he rated to the relief of the poor, nor has he claimed to be 
rated in respect of the said shop and parlour, or either of them. 

It was objected that, in point of law, the shop could not form 
any part of the qualification of a lodger, within the meaning of the 
31 & 32 Vict. c. 49, s. 4. 

It was further objected that the claimant was liable to be rated, 
or could, on application for that purpose, have been rated as an 
occupier, and be then entitled to the franchise, and therefore that 
he could not be registered as a lodger. 

The Revising Barrister admitted the claimant. 

He held that, in point of law, the shop might form part of the 
qualification of a lodger within the meaning of the 31 & 32 Vict. 
c. 49, even though the claimant might be Kable to be rated to the 
relief of the poor as an occupier. 

Macdonogh, Q. C, FalUner, Q. C, Noricood, AiMnson, and /. 
Clarke Lane, for the Appellant. 
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Lodgings must be premises used for residential purposes. " The Registry Ap. 
common meaning of lodgings is a part of a house used for resi- 
dence:" Erie, 0. J., in Cooky. Humher (1). The claimant does LiNo 
not reside in the shop. He occupies the parlour residentially, and Edwa'eds. 
the shop commercially. [Keogh, J. How would the case stand 
if a claimant both slept and worked at his trade in one room, that 
room being of the required value ?] That would not be a shop ; 
the claimant could vote from this as a shop. [O'Hagan, J. The 
qualification derived from a shop under the former Act was from a 
shop per se — it occurs in connexion with counting-house and ware- 
house.] 

Butt, Q. C, O'Brien, and V. Coppinger, for the Eespondent. 

He could not qualify out of this as a shop, as there was inter- 
nal communication with the dwelling-house. Even if this were 
not so, the 16th section of the 31 & 32 Vict. c. 49, enacts that the 
franchises given by the Act shall be in addition to those previously 
existing. It is found by this case that the claimant resides in both 
shop and parlour. " The claimant occupied the shop and parlour 
of No. 133, &c., and resided there as separate and sole tenant." 
The claimant might change at any time during his occupation, and" 
use the parlour as a shop, and the shop as a parlour. 

Keogh, J. We are unanimously of opinion that the claimant 

is entitled to the franchise. 

Decision affirmed. 

Attorney for the Appellant : Goodman. 
Attorney for the Eespondent : MacSheehy. 

(1) 11 C. B. N. 8. 46. 
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Registry Ap. M'ADAMES, APPELLANT; M'GrEATH, Eespondbnt. 

1^6^- 31 ^ 32 Vict. c. 49 «. 2(i— Occupier of Premises rated at less than £8— Third 
Nov. 16. ' party not the Lessor of Claimant rated in the Books. 

The claimant had occupied premises rated at £6 for the requisite time. By 
the 31 & 32 Viet. e. 49, s. 19 & 20, where premises in Dublin are rated at less 
than £8, the immediate lessor is to be rated, and parties whose lessors are " liable 
to be rated" are entitled to be registered. On the rate book, a third party not 
the lessor of the claimant was rated as occupier. The Revising Barrister held 
that, as there was a person, not the lessor, rated on the books in respect of the 
premises, the lessor was not " liable to be rated." 

Held, that claimant was entitled to the franchise, and that the Revising 
Barrister's decision should be reversed. 

Case stated by one of the Revising Barristers for the Borough 
of Dublin : — 

Michael M'Adames claimed on the special claimants' list for 
the Merchant's-quay Ward, as the occupier of a house and yard 
No. 116, Coomhe, valued at £6. His claim was duly objected to. 
He proved his claim, and that he was in the occupation of the 
premises for the requisite period. He was objected to, on the 
ground that another person was rated as occupier of the premises, 
and that the taxes due previously to the 1st of January, 1868, had 
not been paid. On referring to the rate book, it appeared that in 
the last made rate, which was made and signed by the CoUector- 
Greneral on the 1st of January, 1868, for the year 1868, James 
Murphy was rated as the occupier of said premises, and he was 
also rated for them in the year 1867, under the rate made and 
signed by the Collector-General for that year on the 1st of Janu- 
ary, 1867. Sufliicient occupation by the claimant was proved ; but 
I' rejected the claim, on the ground that the claimant himself was 
not rated as occupier of the premises under the last made rate ; 
and that, as another person, although not in occupation, was rated 
as occupier, the owner or immediate lessor was not, at the time of 
the passing of the Act of the 31 & 32 Vict. c. 49, Kable to be rated 
to the poor rate instead of the occupier ; and that, as the rates 
were due, the claimant could not be registered. 
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Butt, Q. C, O'Brien, and V. Coppinger, for the Appellant. Registry Ap. 

By the 13 & 14 Vict. o. 69, s. 116, and the 31 & 32 Yict. c. 49, "^^- 
s. 19, in the boroughs of Dublin, Cork, Limerick, Belfast, and M'Adames 
Waterford, where the premises occupied are rated at less than £8 M'Gratit. 
a year, the immediate lessor is to be rated, and not the occupier. 
There has been no neglect of duty on the part of the claimant, and 
he cannot be prejudiced by the fact that Murphy was rated instead 
of the claimant's lessor. The landlord is liable to be rated within 
the Act 31 & 32 Yict. c. 49, s. 20, though by some mistake he 
may not be so rated. 

Macdonogh, Q. C, FalMner, Q. C, Norwood, Atkinson, and Clarke 
Lane. 

There being another man, Murphy, rated in respect of these 
premises, the claimant's landlord cannot be liable to be rated for 
them — two persons could not be rated for the same premises at the 
same time. If any person is rated as occupier in the books, the 
landlord is not liable. [Fitzgeeald, B. Though the claimant is not 
himself liable, is he bound, in order to entitle himself to the fran- 
chise, to go and examine the rate books, to see whether some third 
person is not wrongly rated instead of his landlord ?] Numbers of 
persons in Dublin occupying premises rated under £8 are them- 
selves rated instead of their lessors, for the purpose of voting at the 
municipal elections under the 3 & 4 Yict. o. 108, s. 34. 

Keogh, J. We are unanimously of opinion that the Eevising 
Barrister's decision should be reversed. 

Decision reversed. 

Attorney for the Appellant : MacSheehy. 
Attorney for the Respondent : Goodman. 
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Registry Ap. LINGARD, APPELLANT; BEENNAN, Eespondent. 

1868. 

Munic^al Borough— Z\ 8f 32 Vict. c. 49, s. 9. 



Nov. 17. 



The Borough of Enniskillen was a oorporation previously to the 3 & 4 Vict. 
0. 108, when it was dissolved. At the time of such dissolution the boundaries 
for corporate purposes were more extensive than the boundaries for parliamen- 
tary purposes, and included a piece of ground called Tonystick. In 1846 Town 
Commissioners were appointed under the 9 Geo. 4, c. 82, and those Commis- 
sioners adopted, as the limits of their authority, the limits of the old corporate 
jurisdiction, including Tonystick. The Appellant resided in Tonystick, and 
claimed to be entitled to vote for the borough of Enniskillen, by virtue of the 
9th section of the 31 & 32 Vict. o. 49, which, in the case of municipal boroughs, 
where tbe limits of the parliamentary borough are not as extensive as the 
municipal limits, extends the limits of the parliamentary borough to the muni- 
cipal limits. 

Held, that the claimants were entitled to the franchise, and that Ennis- 
killen was a "municipal borough" within the meaning of the section. 

Case stated by the Revising Barrister for the borough of En- 
niskillen. 

Prior to the passing of the Irish Parliamentary Reform Act 
(2 & 3 Wm. 4, 0. 88) the town of Enniskillen was a town corpo- 
rate, governed by a portreeve, burgesses, and commonalty. For the 
election of members of Parliament, and for all corporate purposes 
, and jurisdiction, the corporate district therein included a parcel 
of land called Tonystick. By the 2 & 3 Wm. 4, c. 88, and the 
Boundary Act, 2 & 3 Wm. 4, c. 89, the limits of the borough for 
Parliamentary purposes were newly defined, and a considerable 
stripe of Tonystick was, for Parliamentary election purposes, ex- 
cluded from the limits of the borough ; such alterations of the 
boundary did not affect the limits of the borough for " municipal 
purposes," or jurisdiction. By the Irish Municipal Oorporation 
Act (3 & 4 Vict. c. 108), the town of EnnisMllen was placed in 
schedule " B," and the Corporation was abolished. In the year 
1846, Town Commissioners were appointed for Enniskillen imder 
the 9 Geo. 4, o. 82 ; and afterwards the Commissioners, pursuant 
to the lawful authority vested in them, defined the limits of 
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their authority to extend to the same boundaries as the corporate Registry Ap. 
district had previously extended for " municipal piirposes.' 



Thus, thenceforth the same difference of boundaries existed be- Lingaed 
tween the district subject to the Town Commissioners' control and Brennan. 
the district for the residence of electors entitled to vote for the re- 
turn of members of Parliament, as subsequently to the passing of 
the Eeform Act had existed between the district subject to the 
authority of the Corporation and the district to return the mem- 
ber ; i. e. the strip of Tonystick was included within the Town 
Commissioners' jurisdiction, and excluded from the district for the 
residence of persons entitled to vote for a representative to Parlia- 
ment. 

The question is, whether this state of facts has been altered 
by the 31 & 32 Vict. c. 49, s. 9, and whether the boundary of the 
borough for the purpose of electing a member to Parliament has 
been extended so as to include the strip of Tonystick, and to corres- 
pond with the boundary of the borough as defined by the Town 
Commissioners for their purposes ? 

The question turns on the meaning of the words " municipal 
borough" in that section. Appellant resides in the strip of Tony- 
stick, and in every respect was entitled to be put on the list of rated 
occupiers, if the 31 & 32 Vict. c. 49, s. 9, extended the boundary 
of the borough for the purpose of electing a member to serve in 
Parliament. The Eevising Barrister ruled that the section did 
not so extend the boundaiy, and that the words " municipal 
borough" only applied to "towns corporate," and did not apply 
to towns like Enniskillen, in which only " Town Commissioners" 
existed. 

W. O'Brien, for the Appellant. This question depends on the 
9th section of the 31 & 32 Vict. c. 49, which enacts that where, at 
the time of the passing of the Act, the boundary of any municipal 
borough does not coincide with the Parliamentary borough, all 
that part of such borough, situate beyond the limits of the Parlia- 
mentary borough, but within the municipal limits, shall form part 
of the borough for all purposes connected with the election of a 
member to serve in Parliament. Enniskillen, at the time of the 
passing of the 2 & 3 "Wm. 4, o. 89, was a Corporation with certain 
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Registry Ap. municipal boundaries. By that Act the boundaries of the borough 
1868. for Parliamentary purposes were defined not co-extensive with the 
LiNQARD bounds of the Corporation, and in a manner that would exclude the 
Bbenn AW Pi^^Diises in respect of which the claim is now made. By the 3 & 4 Vict. 
c. 108, Bnniskillen ceased to exist as a municipality, and aU the 
powers of the Corporation were extinguished. Under the 9 Geo. 4, 
c. 82, Town Commissioners were appointed for Enniskillen in the 
year 1846, and limits co-extensive with the old municipal boun- 
daries were defined by them as the limits of their authority, and 
the provisions of the Towns Improvement Acts were subsequently 
adopted ; but after the passing of the 3 & 4 Vict. c. 108, Schedule B, 
Enniskillen was no longer a municipal borough, and therefore the 
9th section of the 31 '& 32 Vict. c. 49 does not apply to it. " Mu- 
nicipal" means belonging to a Corporation : Johnson's and Walker's 
Dictionaries. A borough may not possess a Corporation. In the 
recent Boimdaries Act (31 & 32 Vict. c. 46, 1st schedule), a legis- 
lative definition is given of the words municipal borough. They 
mean the area at the time of the passing of that Act, comprised 
within the limits of a place as constituted a municipal borough for 
the purposes of the Act 5 & 6 Wm. 4, c. 76, entitled, " An Act to 
provide for the regulation of Municipal Corporations in England 
and Wales." That Act was passed in the very same Session as the 
Act on the 9th section of which the present question arises. That 
9th section only applies to boroughs which still possess Corpora- 
tions. Town Commissioners are not a municipal Corporation. 

Maodonogh, Q. C, for the Respondent. Municipal does not 
necessarily mean belonging to a Corporation. The " municipia" 
were all the free towns in Italy outside Rome. Richardson's 
Dictionary gives as a meaning of " municipal" " belonging to a 
town." At the time Johnson compiled his Dictionary, no town 
could have any self-government unless it was a Corporation : and 
see Wharton's Law Dictionary. 

Under the 16th section of the 3 & 4 Vict. o. 108, on the disso- 
lution of the Corporation, if no Commissioners had been elected 
on the 1st of October, 1841, under the 9 Geo. 4, c. 82, a board of 
" municipal Commissioners" was to be constituted for the manage- 
ment of the property of the old corporate borough. 
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Keogh, J. We are unanimously of opinion that tHese parties Registry Ap. 

should be admitted, and that the words " municipal borough" may ^868. 

fairly be taken to -include a borough situated as this borough of Lingabd 

EnnisHUen is. Bsennaw. 

Decision reversed. 

Attorney for the Appellant : John Fox Goodman. 
Attorney for the Eespondent : J. Collum. 



Nov. 17. 



PAEKINSON, Appellant; DONOVAN, Respondent. Registry Ap. 

1868. 
Extension of Parliamentary Boundary — Party previously entitled to vote for ■ 

County brought within Borough Boundary — 31 4" 32 Viet. c. 49, ss. 9 Sf 16 — 

13 ^ 14 Vict. c. 69, s. i. 

The Appellant had been, previously to the Act 31 & 32 Tict. o. 49, entitled 
to vote for the county of Dublin out of certain premises. By the 9th section 
of that Act, extending the boundaries of Parliamentary boroughs to the muni- 
cipal limits, the premises in question were brought within the boundary of the 
Borough of Dublin : — 

Seld, that the party was rightly removed from the County Register. 

Case stated by the Ee vising Barrister for the County of Dublin. 

At a Court for the revision of voters for the County of Dublin, 
held upon the 14th day of September, 1868, and subsequent days, 
James Donovan duly objected to the name Thomas Henry Par- 
kinson, No. 573 on the Eegister of Voters for the Barony of Coolock, 
on the ground that the house and premises No. 5, Eichmond-place, 
North Circular Eoad, out of which he had been registered, is now 
within the borough of Dublin for all purposes connected with the 
election of a member or members to serve in Parliament for the 
said borough. 

It was proved that the premises referred to were situated 
within the municipal limits of the city of Dublin, but it was con- 
tended, on the part of the Appellant, that, although the former 
Parliamentary boundaries of the city of Dublin have been extended 
to the municipal boundary, yet the franchise thereby conferred for 
the city of Dublin is, in addition to, and not in substitution for, 
the county franchise abeady existing. 
Vol. L 3 
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M^giatry Ap. The Eevising Barrister held that the Appellant was not en- 
^S^^- titled to remain on the list of voters for the county of Dublin, and 
Pakkinson struck out his name. 

V. 

DONOTAN 

W. B. Kaye, for the AppeUant. The 16th section of the 31 & 32 
Vict. 0. 49, enacts that all franchises conferred hy the Act shall he in 
addition to, and not in substitution for, frsmchises previously exist- 
ing. [O'Hagan, J. If these premises are within the city boundary, 
how can the Appellant vote out of them for the eoimty ?] The 4th 
section of the 13 & 14 Vict. e. 69, disqualifies a person from voting 
for a county in respect of any premises situate within the boundary 
of any borough, in respect of which premises he would be entitled 
to vote for the borough ; but there are county franchises, for instance, 
those under the 2nd section of the 13 & 14 Vict. o. 69, in respect of 
premises which would not entitle the owner of them to a vote in a 
borough, and it is not found that the Appellant has a vote for the 
city of Dublin. 

The Court affirmed the decision of the Revising Banister. 

Attorney for the Appellant : T. F. White. 



Registry Ap. EDWAEDS AND Otheks, Appellants'; LANG, Eespondent., 

WILLIAM BEOWNE'S CASE (1). 



Nov. 14, 16, 



Lodger Franchise — Control of Landlord. 

Claimant claimed in respect of lodgings. He proved that he had occupied, 
for twelve months before the 20th of July, lodgings in 39, Tighe-street, of the 
clear value of over £10, if let unfurnished ; that the entire of the house was 
let out in tenements ; that the landlord did not reside on the premises, and 
had not retained any portion - of them in his own hands ; that no caretaker, 
or any representative of the landlord, resided in the house ; and that the land- 
lord had no key of the outer door, nor any means, independently of the will of 
the tenants, of admitting himself into the house if the outer door were closed. 
There was an ashpit at the rere of the house common to all the tenants, which 

(I) Coram Keogh, J., Fitzgerald, B., O'Brien, O'Hagan, and Geoegb, JJ. 
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was cleaned periodically by a person employed and paid by the landlord for the Eegidry Ap, 
purpose. 1868. 

The Revising Barrister held, that in order to constitute the claimant a ~Z 
lodger -vnthin the meaning of the Representation of the People (Ireland) Act, „_ 

1868, the landlord should have retained a control over the outer door of the Lak&. 
house, entitling him to enter therein as of right, and independently of the con- 
sent; of the tenants, and rejected the claim. 

Held, diss. Fitzgerald, B., that the decision of the Revising Barrister 
•was wroi^, and that the daimant was entitled to be registered as a lodger. 

Per George and O'Brien, JJ. The fact that a claimant may be liable to 
be rated as occupier for the premises in respect of which he claims as a lodger, 
wiU not disentitle him to the lodger franchise, if he be not actually rated. 

Per O'Hagan and O'Brien, JJ. That the case showed no such severance 
as to render the premises in a legal sense separate houses. 

Per Fitzgerald, B. Thajt the opinion of the Revising Barrister was right, 
and that to prevent the premises constituting in a legal sense distinct dweUing- 
houses, the landlord should retain suoh control over the house as would give 
him the constructive occupation of it as a dwelling-house (I). 

Appeal from the decision of one of the Eevising Barristers for 
the Borough of Duhlin. 

The Claimant, William Browne, claimed in respect of lodgings. 
He proved that he had occupied, for twelve months before the 20th 
of July, lodgings in 39, Tighe-street, of the clear value of over £10, 
if let unfurnished ; that the entire of the house was let out in tene- 
ments ) that the landlord did not reside on the premises, and had 
not retained any portion of them in his own hands ; that no care- 
taker, or any representative of the landlord, resided in the house ; 
and that the landlord had no key of the outer door, nor any means, 
independently of the wiU of the tenants, of admitting himself into 
the house, if the outer door were closed. There was an ashpit at 

(1) 31 & 32 Vict. 0. 49,. s. 4. — lodgings being^ part of one and the 

" Every man shall be entitled to be same dwelling-house, and of a clear 

registered as a voter," &c., who, yearly value, if let unfurnished, of 

1. Is of full age, &c. ten pounds and upwards ; and, 

2. As a lodger has occupied in such 3. Has resided in such lodgings 
city, town, or borough, separately, during the twelve months immediately 
and as sole tenant for the twelve preceding the 20th of July, and has 
months preceding the 20th of July claimed to be registered as a voter at 
in any year, the same lodgings, such the next ensuing registration of voters. 

3t 
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Registry Ap. the rere of tlie house, common to all the tenants, which was cleaned 

1868. periodically by a person employed and paid by the landlord for the 

Edwaeds purpose. 

J "• The Eevising Barrister held that, in order to constitute the 

claimant a lodger within the meaning of the Eepresentation of the 

People (Ireland) Bill, 1868, the landlord should have retained a 

control over the outer door of the houSe, entitling him to enter 

therein as of right and independently of the consent of the tenants, 

and rejected the claini. 

Butt, Q. C. (with him Waters and Coppinger). 

There are several cases on this subject previous to the present 
Act : — Score App. ; Huggett, Eesp. (1) : Toms, App. ; Luekett, 
Eesp. (2) : Pitts, App. ; Smedley, Eesp. (3) : Wansey, App. ; Perkins, 
Eesp. (4) : Cook, App. ; Sumber, Eesp. (5) : Henrette, App. ; Booth, 
Eesp. (6). AH these were decided on the 27th section of the Eng- 
lish Eeform Act, 2 & 3 W. 4, c. 45 ; and some of the earlier ones 
favour the view which the Eevising Barrister adopted in the 
present ease. In Pitts v. Smedley (3), the landlord had a lock on 
the street door, of which the claimant had no key ; in Wansey, App.j 
Perkins, Eesp. (4), the landlord resided; and it may certainly sup- 
port the view that, to make a party a lodger, the landlord should 
retain some control over the premises, as by retaining "a latch 
key," to adopt an illustration used by the Eevising Barrister. 

But all the previous cases were analyzed and discussed in the 
elaborate judgment of the Court of Common Pleas, in Cook v. JSmjm- 
ber (5), in which it is distinctly laid down that the question whether 
a claimant is an occupier or a lodger depends on the nature of the 
tenement occupied, and not on rights of entry reserved to the 
landlord, or on whether the tenant has exclusive possession. That 
case was referred to, as laying down the rule, in Senrette v. 
Booth (7). 

(1) 1 Lut. 199 ; 8 So. N. R. 919 ; (4) 1 Lut. 249 ; 8 Scott, N. R. 978. 
7 M. & Gr. 95. * (5) n C. B. N. S. 33. 

(2) 2 Lut. 29 ; 5 C, B. 23. (6) 16 C. B. N. S. 500. 
(8) 1 Lut. 196 ; 8 Seott, N. R. 907. (1) 15 C. B. N. S. 509. 



Vol. I.] 



REGISTRY AND LAND ACT APPEALS. 



37 



The Chief Justice, in Cook, App., Humher, Besp., puts the Registry Ap. 



decision of the Oourt in the previous case of Score v. Hugget (1) on 
the ground that the Barrister confined his question to the suffi- 
ciency of the occupation, and excluded all questions on the nature 
of the tenement, and clearly intimates that the Oourt was prepared 
to overrule it if placed on other grounds. So, also, of Toms, App., 
Luckett, Besp. (2), he says that the judgment was that the occupa- 
tion was sufficient ; and then he lays down the rule : " If the occu- 
pier is tenant of a sufficient tenement as far as concerns the 
sufficiency of his occupation, it seems to us immaterial to inquire 
whether "he has the key of the outer door ; because cases may he 
put where he would be tenant and occupier and qualified, although 
the key should be withheld ; for if that which is one house in one 
sense — being under one roof^be divided by the structure into seve- 
ral flats, constituting several houses in another sense, has one outer 
door to the street, of which the porter has the key and the sole con- 
trol for the security of the tenants, each flat is a sufficient tenement, 
and the qualification is gained, although the tenant has no key to 
the outer door ; and it is the same though the porter resides on one 
of the flats, and is owner of all the others under the roof. Again, 
if the occupier is tenant, it seems to us immaterial to inquire whether 
he has uncontrolled access to the house." " Therefore we think the 
true question in the cases cited, and in the present case, turns on 
the nature of the tenement occupied. Is it such a property as the 
Legislature intended to make a qualification ?" " When the claim 
is in respect of a house, we consider that the Legislature did not 
intend to create a part of a house used for residence, and not for 
commrerce, a tenement sufficient to qualify." " Neither do we con- 
sider that the Legislature, under the term ' other building,' meant 
to include part of a house used for residence ; for the qualification 
of householder was frequently a qualification before the Eeform 
Act, and in respect thereof it was always held that a lodger was 
not qualified as a householder." He then refers to Lord Hard- 
wicke's decision in Fludier v. Lomhe (3), and proceeds : " Since the 
Eeform Act the same opinion is conveyed in the decisions holding 



1868. 



Edwards 

V. 

Lans, 



(1) ILut. 199; 7M. &G. 95. 

(2) 2 Lut. 19 ; 5 C. B. 23. 



(3) Gas. Temp. Hardw. 307. 
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Eegiitry Ap. that occupation as a lodger did not qualify." The common meaning 
1868. of " lodgings" is part of a house used for residence, and accordingly 
Edwards the Court held that the Appellant whose tenement was not actually 
, "• seyered from the rest of the house was not entitled to be registered 

as a rated occupier. In Stamper t. Overseers of Sunderland (1), 
persons occupied separate rooms in a six-roomed house, and had the 
use in common of the street door, passage, staircase, and domestic 
conveniences. The landlord did not occupy any part of the pre- 
mises, nor retain any control over the tenants, each of whom had 
the exclusive possession of his own room ; and the question was, 
whether it was a house wholly let out in lodgings or apartments 
within the proviso in the 30 & 31 Yiot. o. 102, s. 7. The Court held 
that it was ; and, in his judgment, Byles, J., very plainly shows 
what, in his opinion, constituted a lodger. At p. 339, he ohserves : 
" The word lodger is nowhere defined in the Act, and sec. 4, suh- 
sec. 2" (corresponding to sec. 4 of the Irish Act), " speaks of him as 
occupying, separately and as sole tenant, part of a dwelling-house. 
From all which it may he argued that the Legislature, even in sec. 
4, did not use the words lodger and lodgings in their narrow and 
strict legal sense, hut in the popular sense, so as to comprehend 
occupiers of rooms, where the rooms form part of a dwelling-house, 
and were not intended and constructed to form complete separate 
dwellings, as they do in the flats of Edinburgh, in the chambers in 
the Inns of Court, or in the houses in Yictoria-st." And again, Mon- 
tague Smith, J., at p. 405 of the same case, says . — " Reasons may 
be suggested for considering the occupiers of the house in question 
to be ' lodgers' within the meaning of the 4th clause ;" and he argues 
that the provisions of that Act (the English Eeform Act) tend to 
show that the word " was not used in the confined sense of ' mere 
lodgers,' to quote the words of Maule, J., in Toms v. Luckett (2), 
but, in a more enlarged sense, intended to describe the occupants 
of lodgings such as those existing in the present case, which are 
neither houses nor severed and separate dwelHngs, such as chambers 
and flats." This house is a dwelling-house, and not divided into 
separate dwellings within the rule in these cases, and unless the 
parties are admitted as lodgers they cannot vote. Requiring that 

(1) L. R. S C. P. 388. (2) 5 C. B. 23. 
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the landlord should reside or retain a latch-key would lead to very Registry Ap. 
ahsurd consequences. If the landlord occupied one floor and let ^^^8- 
the rest to tenants, they would be lodgers ; hut if he then let the Edwaeds 
rooms he had occupied, and did not keep a key of the door, he Lans. 
would disfranchise all his tenants without their having a possibility 
of preventing him. 

It is quite clear that these persons, as lodgers, have occupied 
lodgings, and that their lodgings are part of the same dwelling- 
house. The meaning of requiring the lodgings to be part of the 
same dwelling-house is to prevent a party claiming out of one room 
in one house and another room in another house. The house is a 
dwelling-house, though the landlord does not dwell there. 

In Halligan v. Ganli/ (1), the Common Pleas held that the 
owner of a house entirely let out in tenements, in which he did not 
reside, was the keeper of a lodging-house within the 10 & 11 Vict. 
c. 34, and 27 & 28 Vict. c. 305. Even if they could be rated as 
occupiers, it would not follow that they could not claim as lodgers 
if the tenement be of sufficient value. The 16th section of the 31 & 
32 Vict. c. 49, expressly provides that any franchise given by the 
Act shall be in addition to, and not in substitution for existing 
franchises ; and the 35th section of the Registration Act, 31 & 32 
Viet. c. 112, provides that no person rated as occupier shall be rated 
as a lodger; the words are, not "liable to be fated." 

Macdonogh, Q. C. (with him Falkiner, Q. C, Norwood, Atkinson, 
and J. C. Lane), for the Respondent. 

All the cases quoted were as to liability to rating as occupier ; 
and it does not follow that a man is a lodger within the 4th section 
of the 31 & 32 Vict. c. 49, because he would not be entitled to be 
rated as occupier. The lodger must occupy lodgings which are part 
of one and the same dwelling-house ; nor can he lodge in his own 
house ; therefore the house must be somebody else's dweUing- 
house, and it is not the landlord's dwelKng-house if he does not 
dwell in it. The Revising Barrister did not even go the length 
of requiring the landlord to live in the house, but was satisfied with 
proof of any constructive possession by retaining any control over 

(1) Irish Law Times (1868), 603. 
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Registry Ap. the premises. A person who has exclusive occupation of apart- 
1868. ments in a house in which the landlord does not reside is tenant to 
Edwaeds a building within the 2 -Wm. 4, c. 45, s. 27 : Toms v. Luckett (1) ; 
LiifG. ai^d Maule, J., says that he is no mere lodger because the land- 
lord does not retain control. Stamper's Case was on a proviso in 
the English Act which does not exist in the Irish Act, and the ob- 
servations of Byles and M. Smith, JJ., which are mere dicta, as 
they expressly say the question of these parties being entitled to 
Tote as lodgers is not before them, are founded on those peculiar 
provisions of the English Act. The object of the Act 31 & 32 
Vict. c. 49, s. 4, was to give to persons, who had not under previous 
authorities the franchise, a right to vote. It was admitted in Stam' 
•par's Case (2) that the legal meaning of the word " lodger" was a 
party lodging in a house over which the landlord retained control. 
The proviso in the 7th section of the English Act, on which Stamper' a 
Case was decided, is taken from Sturges Bourne's Act, 59 Geo. 3, 
0. 12, B. 19, which was an Act to relieve parties otherwise liable to 
be rated, so that but for that proviso it is clear they could have 
been rated as occupiers, and had a double franchise, if they are 
likewise entitled to claim as lodgers. 6 & 7 Yict. c. 92, s. 4 (Ir. 
Poor Law Act), referred to. Cook, App., Humber, Resp. (3), ex- 
pressly avoids overruling the previous cases, which have been 
followed in Ireland. Scott, App., Metcalf, Resp. (i). These apart- 
ments are not lodgings ; there may be exclusive ingress to a parti- 
cular part of a house : Kearney's Case (5). The effect of holding 
these parties to be'lodgers will be to give them their choice of two 
franchises, as they have an exclusive right of ingress, and could 
become rated as occupiers. 

Eogers puts a case which is exactly this (p. 73) : — That if two 
rooms with one door opening on a common staircase are sufficient 
to confer the (rated occupation) franchise, it seems impossible to 
deny that one room of sufficient value opening on a common stair- 
case must be sufficient also. [O'Brien, J. I do not see why, 
when the 16th section of the Act says the franchises given are in 

(1) 5 C. B. 23. (4) 10 Ir. C. L. R. 557. 

(2) L. R. 3 C. P. 388. (fi) Ale. Reg. Ca. 22. 

(3) 11 C. B. N. S. 33. 
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addition and not in substitution, they should not be entitled as Registry Ap. 
lodgers if they come within the section, though liable to be rated ^^68. 
as occupiers, provided they are not actually rated.] The obyious Edwards 
intention of the Legislature was by the lodger franchise to enfran- lang. 
chise persons who could not have been registered before. The 
observations referred to of the Judges in Stamper's Case were no- 
thing more than suggestions of what might be argued. 

Waters, in reply, referred to the 6 & 7 Vict. c. 92, s. 4, by which 
the landlord is liable to be rated where tenements are entirely let 
out in lodgings. 

The Court reserved judgment. 

Geokge, J. The question under discussion is one of much dif- ^°^- ^^- 
fioulty and importance, involving, too, in its decision, the result of 
many other cases, and the exercise of the new elective franchise by 
many individuals. We have to decide whether the Appellant was 
qualified as a lodger imder the Act of the 31 & 32 Vict. c. 49, s. 4, 
par. 2, in respect of premises occupied by him under the circum- 
stances stated in the case reserved for the Court of Appeal. [His 
Lordship read the case.] The terms of the Act of Parliament by 
which this franchise is given are as follows. [His Lordship read 
the section.] The sole object of the second branch of the section was, 
in my mind, to provide that the party claiming the lodger franchise 
should do so in respect of lodgings occupied by him as sole tenant, 
and situated within one and the same domicile. No particular 
stress appears to be laid upon the words " dwelling-house," the ob- 
ject of the Legislature being to prevent a person claiming in respect 
of separate apartments in several houses : for example — a bedroom 
in one house, and a sitting-room in another ; to insure, in fact, 
that the franchise of a lodger should arise from a part of a single te- 
nement. Stress was laid in argimient upon the words " separately 
and as sole tenant," but this ward " separately" is not to be found 
in the schedule (Form No. 1) which gives the form of claim ; and 
this confirms the view I take that " separately" and " as sole te- 
nant" mean much the same thing, "and are intended to exclude joint 
tenancy in the lodging. The claimant here has prim d facie made 
out his claim; but. the Barrister was of opinion that to constitute 
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Registry Ap. him a lodger it was necessary that the landlord should have re- 
1868. tained some control over the premises. If I were deciding this 
Ebttabds particular case on its peculiar facts, I should be inclined to hold 
T "■ that the landlord did in this instance retain some control. It would 

seem from the case that parts of the premises were never demised 
to anybody ; it was the landlord's duty to get the ashpit cleaned, 
and it must have devolved upon him t(? execute whatever repairs 
became necessary from time to time. However, as there are a 
number of cases depending on the question of the necessity that 
the landlord should retain this control — in which the individual 
facts differ — I shall consider the general question. A number of 
cases have been cited, in which the question was, whether parties 
were entitled to be rated, and to vote as occupiers ; and the effect 
of them, as collected and explained in Cook v. Sumher (1), is, that 
the existence of an outer door or control by the landlord was not 
the test ; but that where the premises in respect of which the claim 
was made were occupied as several domiciles — as they are in the 
Inns of Court — the occupier was entitled to be rated and registered 
whether there was an outer door or not. Besides these cases on 
the previous Reform Act, there is the ease of Stamper, Appellant, 
Overseers of Sunderland, Respondents, which arose on the late Re- 
form Act in England. That case decided that persons situated 
somewhat similarly to the claimant here came within the descrip- 
tion of persons occupying " a dwelling-house wholly let out in 
apartments or lodgings not separately rated." But the impor- 
tance _ of the case as to the question before us lies in the opinion 
which Byles and Montague Smith, JJ., evidently entertained, that 
these parties were lodgers within the 4th section of the English 
• Act, which corresponds to the 4th section of the Irish Act. It has 
been pressed upon us that the parties are qualified to be rated as 
occupiers, and that, if so, they cannot be lodgers. In my opinion we 
have nothing to do with that distinction. The 16th section of the 
Act provides that the franchises created by it shall be in addition to, 
and not in substitution for, any existing franchise, but that no per- 
son shall be entitled to vote for the same place in respect of more 
than one qualification. There is nothing inconsistent in a person 

(6) 1 1 C. B. N. S. 33. 
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being qualified to register in more than one capacity. Many peo- Begittry Ap, 
pie in Dublin are qualified as rated occupiers, and also as freemen ; ^868. 
and yet they can qualify and vote in wbiobeTer capacity they pre- Edwaebs 
fer. In the present case, the claimants have not sought to be rated j "" 
as occupiers, and have not .paid twelve months' rates ; and if they 
are not registered as lodgers they will lose the franchise. On the 
whole case — even assuming that the landlord has retained no con- 
trol over the premises — I think the decision of the Revising Bar- 
rister should be reversed. 

O'Hagan, J. I concur with my brother Greorge. In my opi- 
nion, within the plain meaning of the Act of Parliament, the pre- 
mises occupied by the claimant were lodgings ; and he, as a lodger, 
is entitled to be on the register. There is no definition in the Act, 
and I do not think there is any strict lega.1 definition of a lodger. 
It plainly means one who does not occupy the entire of a house, 
but part of a single house. In Cook v. Humber (1), which goes 
far to reconcile cases theretofore conflicting. Brie, C. J., says, 
lodgings are part of a house used for residence. The claimant here 
occupies part of a house used for residence, though not used for the 
residence of the landlord, or for the residence of any particular per- 
son. So also as to their being part of the same dwelling-house — ^the 
Statute does not say that the landlord shaU dwell in the dwelling- 
house ; whether the dwelling-house is occupied by the landlord 
or by the tenant, it is for the purposes of this Statute a dwelling- 
house. That a house may be a dwelling-house, though wholly let 
out in apartments or lodgings, is conclusively shown by the Eng- 
lish Statute, 30 & 31 Vict., c. 102, s. 7, regulating the rating 
of owners of such tenements, " when the dwelling-house shall be 
wholly let out in apartments or lodgings." 

We were pressed with the argument that the claimants here 
were in a position to be rated as occupiers, and so to acquire the 
occupation franchise. I confess, if it could be shown that these 
particular premises could have entitled the claimants to the fran- 
chise as rated occupiers, I should find it difficult to come to the 
conclusion that we could attach to these same premises two fran- 

(1) 11 C. B. N. S. 33. 
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Registry Ap. cMses ; but on the authorities which culminate in Cook v. Hum- 
^^^^- her, it is clear that a party, to be entitled to register as a 
Edwabds rated occupier, must be occupier of premises so separated from the 
Lang. ^^^* °^ *^® establishment that they legally constitute a single in- 
dependent house, as for instance in the Commercial Buildings, or 
the Inns of Court. Those are cases in which the premises cease to 
be lodgings, because they are several independent houses : there 
is no finding in the case here to bring these premises within that 
rule ; and I am clearly of opinion that on the facts stated in the 
case the claimants could not register as rated occupiers. I think 
they cannot register except as lodgers, and that as lodgers they 
are entitled to the franchise. 

Fitzgerald, B. The real question before us seems to me 
purely a question as to the construction of the 4th section of the 
31 & 32 Vict. c. 49. I agree that it is our duty to construe the 
Act according to the plain obvious meaning of the words in the 
context in which they are used, and so as, if possible, to give effect 
to every word used. 

The section has been already read. It purports to give a title 
to be registered as a voter to " every man" who possesses a qualifi- 
cation consisting of all the particulars mentioned in three distinct 
and separately numbered sub-sections. As to the first particular, 
there is no controversy in the present case ; we must assume that 
the Appellant is of full age, and subject to no legal incapacity. 
The second particular includes some matters about which, also, 
there is no controversy. The Appellant has occupied, separately 
and as sole tenant, for the twelve months preceding the 20th of 
July, 1868, the same premises oiit of which he claims a qualifica- 
tion, and those premises are, in some sense at least, part of one 
house, and they are also of a clear yearly value, if let unfurnished, 
of £10. But in this particular the Statute requires us to be satis- 
fied not only that he has occupied, but that he " as a lodger, has 
occupied," and not only that the premises so occupied were, in some 
sense, part of one house, but " part of one and the same dwelling- 
house." It is upon these matters that the controversy arises. 
About the third particular of qualification there can be no contro- 
versy, if the Appellant possesses the second. He has resided in the 
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premises out of which, he claims a qualification for the twelve months Registry Ap. 
immediately preceding the 20th of July, 1868, and he has claimed A^^^- 
to be registered as a voter at the next ensuing registration. Atten- 
tion, however, to this third particular does not seem to me imma- 
terial to the question before us ; because, in my mind, it shows very 
clearly that the Legislature had in its view the legal distinction 
between occupation and residence, and that there might be occupa- 
tion even of a dwelling without residence. I confess I do not — I 
say it with deference — think that the question here is, whether the 
word " lodger" is used in a popular or in some more strict and legal 
sense. The question, it appears to me, is as to the sense of what 
may be called one whole compound term " occupation as a lodger 
of part of one and the same dwelling-house." In its most popular 
sense, " lodger," I apprehend, means " one who dwells in some 
hired part of the house of another." In the popular sense it would 
be immaterial whether the owner of the house resided in the house 
or not ; whether, if he did not reside, he had the legal occupation 
or not; perhaps immaterial even whether the part in which the 
lodger dwelt were or were not so circumstanced as that, in law, it 
would be considered a distinct dwelling-house. But it is essential 
in the popular sense that the house should be the house of another. 
A man dwelling in a part of his own house, and hiring the rest to 
Qther d^ell^rs, would not, even in the popular sense, be a lodger. 

When the Statute, then, speaks of occupation, as a lodger, of 
part of a house, it must, in any view, be understood as meaning the 
house of another. 

If there had been no use of the word " dwelling" at all in the 
Statute, and the words had been " such lodgings being part of one 
and the same house," the previous words " as a lodger has occupied" 
would have necessarily made the meaning to be " such lodgings 
being part of one and the same house of another." Now, surely 
this must be so stiU ; and, after the use of the words " as a lodger 
has occupied," the words " such lodgings being part of one and the 
same dwelling-house" must mean part of one and the same dwell- 
ing-house of another. I admit at once that this will not conclu- 
sively determine the question before us. It is still open to the 
Appellant to contend that, according to the plain popular meaning 
of language, the sense is — ^part of one and the same house of which 
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Begistry Ap. the popular description is dwelling-house, but which said house is, 
1868. the house of another, and that the description " dwelling" has no 
Edwabds relation to the owner other than the lodger whose existence is 
Lang. ii:ecessarily implied. 

Now, I do not stop to consider whether this would be inter- 
preting language according to its plain, popular meaning, or 
whatever else it may be called ; I assume the possibility of the 
interpretation, and apply myself to the Statute to solve thg doubt 
assumed. Now, I have already shown that the Statute had in view 
the legal distinction between occupation and residence, and had 
applied that distinction even to the case of occupation as a lodger. 
In the popular sense I should think it pretty clear that " occupation 
as a lodger" included residence. In the strict legal view, occupa- 
tion does not include residence ; and, in strict legal view, the 
occupation in fact of a lodger, whether actually by himself or con- 
structively by his servants, would be, in law, the occupation of the 
owner of the house ; and the house, in part of which the lodger 
dwelt, would be, in law, the dwelling-house of the owner, though 
the owner did not actually reside there. But again, in the legal 
view, that which, according to popular description, would be one 
and the same dwelling-house, may be distinguished into several dis- 
tinct dwelling-houses, and that even without such marked dis- 
tinction between the parts as exists in what is called a house in 
flats. 

I find it, then, impossible to doubt that what the Legislature 
had in view, when speaking of " one and the same" dwelling-house, 
was this legal possibility of a house in which people dwelt being 
considered several and distinct dwelling-houses. But, if that be 
so, the thing that must be one is the dwelling-house, and which it 
appears to me it only can be, by the actual or constructive occupa- 
tion of the owner or owners ; it must be one dwelling-house as dis- 
tinct from a house which consists of several distinct dwelling-housesr 
It appears to me, then, that to the occupation as a lodger of part 
of one and the same dwelling-house, it is, according to the true 
construction of the Statute, essential that he or they to whom the 
whole house belongs as one house must have such control over it 
as would at least give to him or them the constructive occupation 
thereof as a dweUing-house. The extent of that control is imma- 
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terial to tlie present ease, and I think that the decision of the Megistry Ap. 
Bevising Barrister ought to he a£&rmed. ^^^^- 

Edwakdb 

O'Eeien, J. I am clearly of opinion that the claimant is en- j. "• 
titled to be placed on the list of voters, and that such a conclusion 
is in accordance with the plain and obvious construction of the 
Statute, having regard to the general rule that, in construing a 
Statute, we should give to the terms used in it their ordinary and 
popular signification, except there is something in the context to 
indicate that the Legislature used them in a different sense. 

The quahfioations which entitle a party to the lodger franchise 
in cities, towns, and boroughs, are stated in the 4th section of the 
Irish Eepresentation Act of last Session ; and the second paragraph 
(on which the question before us arises) requires that he should, 
" as a lodger ," occupy in such city, &c., "separately and as sole 
tenant," for the specified time, "the same lodgings;" such lodgings 
being part of one and the same dwelling-house, and of a clear yearly 
value, if let unfurnished, of £10 or upwards. It appears in the 
present case that the claimant resided in and occupied, separately, 
as sole tenant, for the requisite period, certain apartments of suffi- 
cient value in a dwelling-house, the entire of which was similarly 
let out by the landlord to other persons. With respect to the 
meaning of the word " lodgings," Erie, 0. J., in Cook v. Humher (1) 
says : — " The common meaning of lodgings is a part of a house 
used for residence." And Byles, J., in Stamper v. Overseers of 
Sunderland (2), with reference to the fourth section of the English 
Eepresentation Act, 1867 (corresponding with said fourth section 
of the Irish Eepresentation Act), suggests that the Legislature 
" did not use the words ' lodger' and ' lodgings' in their narrow and 
strict legal sense, but in the popular sense, so as to comprehend 
occupiers of rooms, where the rooms form part of a dwelling-house, 
and were not intended and constructed to form complete separate 
buildings, as they do in the flats of Edinburgh, or in the chambers 
in the Inns of Court," &o. In the present case, the apartments 
occupied by the claimant are in one and the same house, the entire 

(1) 11 C. B. N. S. 46. (2) L. R. 3 C. P. 400. 
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Begistry Ap. of which is occupied by people who reside and dwell therein, and 
1868. which is therefore a dwelling-house. 
Ebwaeds From these facts, therefore, the clear primd facie inference 

Lang would he that the claimant was a lodger within the meaning of 
the 4th section. The case, however, goes on to state that the land- 
lord did not reside on the premises, and had not retained any 
portion of them in his own hands ; thai^no caretaker, nor any re- 
presentative of the landlord, resided in the house ; and that the 
landlord had no keys of the outer door, nor any means, indepen- 
dently of the will of the tenants, of admitting himself into the 
house if the outer door was closed. And the Revising Barrister 
held, that, in order to constitute the claimant a lodger within the 
meaning of said 4th section, it was requisite that the landlord 
should have retained a control over the outer door of said house 
entitling him to enter therein, as of right, and independently of 
the consent of the tenants ; and that as there was no evidence of 
such control in the present case, the claimant was not entitled to 
be registered as a lodger. The question then for our consideration 
is, whether such a control is necessary ; and in my opinion there 
is nothing in the Statute to require it, or to restrict the lodger 
franchise to cases where such control is retained. The Respondent's 
counsel rely upon the words " one and the same dwelling-house," 
but (as already stated by my brother George) these words were 
used for the purpose of preventing parties who had different 
sets of rooms in different houses (neither set being of the re- 
quisite value) from claiming the franchise in respect of both sets. 
It is further contended for Respondent that the claimant here 
has, upon the facts stated, such an exclusive occupation of his 
apartments as would constitute them a separate dwelling-house, 
and entitle him to be rated as an occupier; and that therefore 
he is not entitled to be registered as a lodger. With respect 
to this, however, I think there is considerable force in the argu- 
ment of the Appellant's counsel, that a party may be entitled to the 
lodger franchise out of apartments for which he might also be 
liable to be rated as an occupier. The 16th section of the Irish 
Representation Act declares that the franchises conferred by that 
Act should be in addition to, and not in substitution for, any pre- 
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viously existing franchises ; the only exception being that no per- Registry Ap. 
son should be entitled to vote for the same place in respect of more 1868. 
than one qualification. And the 35th section of the Irish Regis- 
tration Amendment Act, 1868, provides that no person duly rated 
as an occupier of any house or premises shall be registered as a 
lodger therein ; which provision, I think, implies that the mere Ua- 
lility of a party to be rated as occupier of certain apartments is 
not inconsistent with, and does not, of itself, preclude him from, his 
being registered as a lodger in the same apartments, in case he has 
not been actually rated for same. Independently, however, of this 
consideration, the facts of the present case do not show that there 
is any such " severance" between the claimant's apartments and the 
rest of the house as would warrant our holding that they formed 
a separate tenement for which he could be rated as occupier. We 
have been referred to several cases in which questions of some dif- 
ficulty were raised as to what woidd constitute such a " severance." 
In some of those cases, it was held that if a party occupied several 
rooms in the same building which commimieated with each other, 
and were shut in by one outer door opening upon a common pas- 
sage, he should be considered as the occupier of a separate house, 
and as entitled to be rated for same, and to claim the franchise as 
the rated occupier thereof. Those cases are observed on by Mr. 
Rogers in his work on Election and Registration, and (in page 73 
of the last edition) he points out some consequences that would re- 
sult from the uniform adoption of such a rule. But the present 
case contains no statement of the claimant's apartments being sepa- 
rated from the rest of the house by one outer door or otherwise ; 
the only objections relied on are that the entire of the house is let 
in several tenements, and that the landlord has no such control as 
already mentioned. And there appears no ground for contending 
that if the landlord had retained a single room in the house, and 
occupied same either by himself, his caretaker, or servant, the 
claimant would not be entitled to the lodger franchise. • If, as is 
generally the case, the lettings of the several apartments were 
made at different times, then, unquestionably, at each letting that 
was made during the landlord's retention and occupation of any 
one room in the house, each tenant would become a lodger in the 
apartments so let to him, and would, if they were of sufficient value, 
Vol. I. 4 
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Registry Ap. be entitled to the lodger franchise after the requisite period of 
1868. oecTipation. But if the landlord should let that remaining room, 
Edwards and cease to occupy any part of the house, and to exercise over it 
T "■ any such control as already mentioned, then, according to the rule 

contended for hy the Respondent's counsel, the character of the occu- 
pation of all the other tenants would be changed, they would cease 
to be lodgers, and lose their right to the lodger franchise ; although, 
as the apartments let to them respectively were not severed from 
the rest of the building, they would not acquire the right of being 
rated for such apartments .as occupiers, or of claiming the franchise 
in that character. It is clear from the decision in Cook v. Hum- 
her (1), and from the provisions of the 4th section of the Irish 
Poor Law Act, 6 & 7 Vict. c. 92, that they would not acquire such 
right. In that case of Cook v. Siimber the Appellant claimed imder 
the Eeform Act (2 Wm. 4, c, 45, s. 27) to be registered as occu- 
pier in respect of some rooms in a house, and Erie, 0. J., in deli- 
vering the judgment of the Court, rejecting the claim, states (pages 
46 and 47) that " the rooms were correctly described by the Eevising 
Barrister not to be a house within the meaning of the Statute, be- 
cause they formed part of a house when they were let, and there 
was no actual severance of the Appellant's part from the other 
part." I think, therefore, that in the absence of any clear provi- 
sions in the Statute to that effect, we should not adopt a con- 
struction that would lead to results which, in my opinion, were not 
contemplated or intended by the Legislature, and would be at va- 
riance with the policy and spirit of the Statute. Cases have been 
cited in which the fact of the landlord's retaining a control over a 
house was relied on as showing that the persons in occupation were 
lodgers ; but those cases do not decide that the existence of such 
control was essential for that purpose. 

The case of Stamper v. Overseers of Sunderland (2), already men- 
tioned, arose upon a clause in the English Eepresentation Act 
(1867), s. 7, which provided that "where a dwelling-house or tene- 
ment shall be wholly let out in apartments or lodgings, not sepa- 
rately rated, the owner of such dwelling-house or tenement shall be 
rated in respect thereof to the poor rate." This clause (though there 

(1) 11 C. B. N. S. 33. (2) L. K. 3 C. P. 388. 
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is no corresponding one in the Irish Act) may, I think, be relied on Registry Ap. 
as affording, to some extent, a legislative interpretation of the word ^^°°' 
" lodgings" and as showing that, although all the apartments of a Edwards 
house were let, they may still be considered as " lodgings," within Lamo. 
the meaning of the Act. In that case of Stamper v. Overseers of 
Sunderland, it was expressly stated that the entire of the house was 
let out in, lodgings — ^that the owner did not by himself, his family, 
or servants, occupy any portion of the house ; that he had not, and 
did not, exercise, and was not entitled to have or exercise, any 
control or interference ■with the tenants, or supply them with any 
attendance, &c. And, though the decision in that case did not 
necessarily involve the question now before us, it would appear, 
from the judgment of Smith, J. (p. 408), that he was inclined to 
the opinion that the tenants were lodgers within the meaning of 
the Statute. 

Upon the whole of the case, I am of opinion, for the several 
reasons I have stated, that the claimant and the other parties 
whose cases have been consolidated with his, are entitled to the 
lodger franchise, and that accordingly the decision of the Revising 
Barrister should be reversed. 

Keogh, J. I concur in the judgments of my brothers Greorge, 
O'Hagan, and O'Brien ; and, after the careful review of the autho- 
rities that they have delivered, I shall only say a few words on the 
construction of the Statute itself. What influences my mind in the 
construction of the Statute is this : — This is a great enfranchising 
Act — ^not one merely removing little difficulties or small legal 
technicalities, standing in the way of persons exercising existing 
franchises, but one granting an entirely new and very extensive 
franchise, and we should not be astute to fritter away, by means of 
narrow distinctions, the viride and intelligible language of the 
Legislature. Now, I cannot find anything to justify me in intro- 
ducing into the plain language of the fourth section this addition — 
that the dwelling-house, of which the lodgings are to be a part, is 
to be a dwelling-house over which the landlord has retained some 
control. The Eevising Barristers, who decided this to be the 
meaning, illustrated their decision by very fantastical suggestions as 
to what would constitute the necessary control, the result of which 

' 4t 
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Jtegistry Ap, would appear to be this ,: — If the landlord put the latch-key in his 
1868. pocket, though he never comes near the house, the claimants are 
Edwaeps lodgers and entitled to the franchise ; but if, after the claimant 
Lang ^^^ taken the trouble of getting lodgings of sufficient value, and of 
complying with the requisites of the Act ; if, for instance, he has 
gone to the owner of a house and said, " I^will take your drawing- 
rooms," one of his objects being that he may acquire this special 
franchise, and after he has occupied his lodgings for eleven months 
and twenty-eight days, the landlord, who has been until then living 
in the parlours, lets them, and goes away to live elsewhere, forget- 
ting his latch-key behind him, the lodger loses the franchise which 
the Legislature intended for him, by an act over which he had no 
control whatever. It would require a specific and distinct enact- 
ment to introduce such a state of things. It is said that the Act 
having introduced the words, " part of one and the same dwelling- 
house," that that must be the dwelling-house of the landlord. I 
admit that a man cannot be a lodger in his own house, but the 
house is a dwelling-house though the landlord does not dwell in it. 
A " dwelling-house" is as well known and definite an expressioii 
as a " shop" or a " store." It is a house for people to dwell in. 
It is used as synonymous with habitation. It is so used in Scrip- 
ture. 

This large and comprehensive Statute is not to be frittered away 
by special demurrers. We have got rid of special demurrers in 
pleading, and it is too bad to apply them to this Act of Parliament, 
which, whether for good or for evil, was passed for a great purpose, 
and not for the purpose of exposing every man who came up to 
claim this franchise to be badgered by minute objections founded 
upon infinitesimally small points. I think the decision of the Ee- 
vising Barrister should be reversed. 

Decision reversed. 

Agent for the Appellant : J. MacSheehy. 
Agent for the Eespondent : J. F. Goodman. 
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LANQ-, Appellant; EDWARDS, Respondent (1). Ejigistry Ap. 

■ College Rooms — Lodger Franchise. ° °' 

The claimant claimed in respect of two bed-rooms and one sitting-room, ^ov 16. 
22, Trinity College. The claimant occupied separately and as sole tenant,' 
and resided for the twelve months preceding the 20th of Jxily, 1868, in these 
rooms, in the building known as No. 22, Trinity College, of the clear yearly 
value, if let unfurnished, of upwards of £10. The' rooms were let to him at a 
yearly rent, but no period for his tenancy was fixed or agreed upon. The 
rooms he occupied are in the building known as No. 22, Trinity College, and 
that building is within the walls of the College. There is no other door to the 
building, but there is an open outway or entrance into the building from one 
of the College squares or yards, and a staircase leads from that open way up 
through the building. That building is of several stories in height, and on 
the landing of the stairs in the second story there is a hall door, of which the 
claimant has a key, and the name of the claimant is printed over the door. 
On opening that door, there is a small hall between it and an inner door, of 
which, likewise, the claimant has the key, and the latter door opens into a 
sitting-room, off which there are two other rooms. The rooms of the claim- 
ant are entirely separate from, and do not open into, any other rooms. On the 
landings of the several other stories in the same building there are similar sets 
of rooms, each set of rooms being severed from, and not communicating with, 
any other rooms. The claimant has the exclusive control over the hall door 
leading into his hall and rooms, and no one has any right to enter there except 
by his permission. A copy of the College Statutes was produced before the 
Revising Barrister, containing various regulations for the government and dis- 
cipline of the College. 

The barrister decided that the claimant was not a lodger within the mean- 
ing of the 31 & 32 Vict. o. 49, being of opinion that the rooms out of which 
he claimed were not " part of one and the same dwelling-house," within the 
meaning of the Statute, but that .they formed a separate dwelling. 

fieW, ^er Fitzgerald, and Hughes BB., and O'Hagan, J., that there 
was such a severance of the premises as to constitute a separate dwelling, and - 
that the decision of the Revising Barrister was right. 

Per Keogh, O'Brien, and G^eorge, JJ., that the case was governed by the 
case of Edwards, App. ; Lang, Eesp. (ante, p. 34), and that the claimant 
was entitled to be registered as a lodger. 

(1) Before Kbogf, and O'Brien, and O'Hagan, and Geokge, JJ. 
J.J., Fitzgekald and Httghes, BB., 
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Registry An. P^'"' O'Ehien and GEOEeE, JJ., that even if the claimant's apartments were 
1868. s" seYered as to render the<ooeupier liable to be rated, that would not, of itself, 
■ preclude him from being registered as a lodger, if not actually rated. 

The Court being equaUy divided, the decision of the Eevising Barrister was 



Lang 

V, 

Edwards, affirmed. 



Appeal from the decision of one of the Eevising Barristers for 
the Borough of Dublin, 

The claimant claimed in respect of two bed rooms and one sit- 
ting room, 22, Trinity College. The claimant occupied separately, 
and as sole tenant, and resided for the twelve months preceding 
the 20th July, 1868, in those rooms, in the building known as No. 
22, Trinity College, of the clear yearly value, if let unfurnished, of 
upwards of £10. The rooms were let to him at a yearly rent, but 
no period for his tenancy was fixed or agreed upon. The rooms 
he occupied are in the building known as No. 22, Trinity College, 
and such building is within the walls of the College. There is no 
other door to the building, but there is an open outway or entrance 
into the building from one of the College squares or yards, and a 
staircase leads from that open way up through that building. That 
building, is of several stories in height; and on the landing of the 
stairs, in the second story, there is a hall door, of which _the 
claimant has a key, and the name of the claimant is printed over 
the door. On opening that door, there is a smaU haU between it 
and the inner door, of which likewise the claimant has the key ; 
and the latter door opens into a sitting room, off which there are 
two other rooms. The rooms of the claimant are entirely separate 
from, and do not communicate with, any other rooms. On the 
landings of the several other stories in the same building there are 
similar sets of rooms, each set of rooms being severed from and 
not communicating with any other rooms. The claimant has the 
exclusive control over the haU door leading into his hall and rooms, 
and no one has any right to enter there except by his permission. 
A copy of the College Statutes was produced before the Revising 
Barrister, containing various regulations for the government and 
discipline of the College. 

The Barrister decided that the claimant was not a lodger 
within the meaning of the 31 & 32 Vict. c. 49, being of opinion 
that the rooms out of which he claimed were not " part of one and 
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the same dwelling-house,'.' within the meaning of the Statute, but Begistry Ap, 
that they formed a separate dwelling. 1868. 



Macdonogh, Q. C, FalUner, Q. C, Norwood, Atkinson, and 
J. C. Lane, for the Appellants. 

This case is ruled by the case of Edwm-ds, App. ; Lang, Mesp., 
which the Court have just decided. There is no more separation 
in -this case than there was in .that. These rooms formed part of 
one dwelling-house, No. 22, College ; they are not separately 
rated ; £|,nd the occupiers could not, on account of the control the 
Board exercises and their state of pupilage, be registered as rated 
occupiers. The absence of an outer door is immaterial. 

Butt, Q. C, O'Brien, and Coppinger, for the Respondent. 

There is a severance in fact in the present case, which distin- 
guishes it from the last. These rooms clearly constitute a separate 
dwelling in themselves, and therefore are not lodgings — part of 
one and the same dwelling-house. The door opening from these 
rooms on the landing is an outer door, and the sheriff could not 
breakitopen. Cook,App.; Sumber,Resp'.{l): IIenrette,App, ; Booth, 
Besp. (2), were referred to. There being an " exclusive right of in- 
gress," the occupiers could be rated under the proviso in 6 & 7 
Yict. c. 92, s. 4. 

Geobge, J. I cannot distinguish this case from the decision 
in the last case, Edwards, App. ; Lang, Besp. I think the applicant 
comes within the strict definition of lodgers. The only question 
that can be raised is as to whether the premises in respect of which 
the franchise is claimed are part of a dwelling-house. The fact, 
if it be so, that they might, under some circumstances, be treated 
as distinct and several dwellings, and have a claim, to be rated, 
does not appear to me, on considering Stamper's Case (3), and for 
the reasons given in my judgment in Edwards, App. ; Lang, Besp., 
to disentitle the claimant to the lodger franchise. 

(1) 11 C. B. N. S. 33. (3) L, R. 3 C. P, 388. 

(2) 15 C. B.N. a 500. 



Lano 

V. 

Edwaeds. 
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1868. 



Lang 

V. 

Edwabds. 



Registry Ap. O'Hagan, J. In giving judgment in the last case, I stated that, 
if it had been established that there was a severance of the premises 
from the rest of the establishment, I should probably have decided 
the other way. The distinction taken in this case is established 
in Cook V. Humher (1). It appears to me that in this case the dis- 
tinction is perfectly clear. Erie, C J., describes lodgings as part of 
a house used as a residence. I think thart here there is a severance, 
and that these premises are not part of a house, but are a house in- 
themselves. 



Hughes, B. I think the decision of the Barrister was right, 
and that the dwelling-house was a separate house. 

Fitzgerald, B. I concur with my brothers O'Hagan and 
Hughes. I think that the premises here form a separate dwell- 
ing ; the only difficulty I feel is as to whether this case is not go- 
verned by the decision in the last case, Edwards, App. ; Lang, 
Mesp., by which, though I dissented from it, I should hold my- 
self bound. As I understand the judgment in that case, though 
one or more of the Judges thought that, even though there should 
be an absolute, and not merely a constructive severance, the deci- 
sion should be the same, some of the other Judges did not acq[uiesce 
in that view. There is, in the view I take, this distinction between 
this case and the last : that this is not a case of constructive but of 
actual severance. I hold myself, therefore, at liberty to decide, in 
accordance with my own opinion, that these claimants are not en- 
titled to the lodger franchise. 

O'Bkien, J. In this case I am of opinion, though not without 
some doubt, that the decision of the Eevising Barrister should be 
reversed, and that the claimant should be placed upon the list of 
lodger voters. 

I concur with my brother George, in the opinion (which I col- 
lect from his judgment) that the fact of a person being entitled to 
be rated as an occupier of apartments which are so constructed as 
to constitute a separate tenement, and of his being entitled to be 
rated and registered as a voter in respect of such occupation, does 



(1) 11 C, B. N. S. 33. 



Vol. I.] EEGISTKY AND LAND ACT APPEALS. 57 

not necessarily and of itself preclude him from teing registered as Begistry Ap. 
a lodger in respect of the same apartments. In my judgment in ^^^^' 
the case of William Brown's claim, which we lately decided (1), I Lang 
stated my reasons for that opinion ; and it is not, therefore, requi-^j;jj^^j^j,g_ 
site for me to repeat them here. 

It is contended for the Eespondent (and I think rightly) that, 
but for some College regulations, the claimant would he liable to 
be rated for the apartments occupied by him, on the ground that 
they constitute a separate tenement severed from the rest of the 
building, and therefore come within that clause of the 4th sec- 
tion of the Irish Poor Law Act, 6 & 7 Tict. c. 92, which provides 
that nothing in that section contained should prevent the separate 
valuation and rating of such portions of a tenement as are held 
separately from the remainder, and to which there is an exclusive 
right of ingress. Having regard, however, to the circumstance 
(referred to in my former judgment), that the 35th section of the 
Irish Eegistration Act, 1868, only excludes from the lodger fran- 
chise a person actually rated as an occupier of the same premises, 
and does not exclude a party merely liable to be rated ; and, con- 
sidering also the 16th section of the Irish Representation Act, 1868, 
I think it would be a refined distinction io hold that, by reason of 
the claimant's apartments being separated from the rest of the 
building (as stated in the case), he should therefore be excluded 
from the lodger franchise, though he has occupied, for the required 
period, apartments of sufiBcient value, and which, in other respects, 
are held by him as any lodgings would be held. 

Keogh, J. I concur with my brothers Greorge and O'Brien, 
in considering the claimants entitled to this franchise. I should 
have come to the same conclusion if this case had been argued be- 
fore our decision in Edwards, Ajpp.; Lang,Eesp. (1) ; but the decision 
in that case gives additional reason for my opinion in the present 
one, as, in my view, the cases in principle are not distinguishable. 
If the language of Byles and M. Smith, JJ., in Stamper v. Overseers 
of Sunderland, which was relied upon in support of the view we 
adopted in Edwards v. Lang, be considered, it wiU. be seen that this 

0) Ante, p. 34. 
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Registry Ap. case comes within the rule they laid down. I look upon the words 
1868. in tjie more enlarged sense. The claimant must be a lodger in a 
LANft dweUing-house, and I cannot see that the tenant of any unfurnished 
Edwakds. ''lodgings in any house, with the key in his pocket, is not as much 
separated from the other dwellers in the house as the Appellants 
here. If the whole house is let out to lodgers, it does not seem to 
me that.actual separation, such as is deacribed here, alters the in- 
tention of the Legislature. I think these rooms are as much part 
of a dwelling-house as any in any other lodging-house in Dublin. 

The Court being equally divided, the decision 
below stands affirmed. 

Attorney for the Appellant : J. F. Goodman. 
Attorney for the Respondent : J. MacSheehy. 



Nov. 16. 



Registry Ap. EDWAEDS, Appellant ; LANG, Respondent. 

^^^^- . HAOKETT'S CASE (1). 

Lodger — Occvipying separately— %\ §• 32 Vict. c. 49, s. 4. 

A claimant for the lodger franchise-used one of the rooms mentioned in his 
claim as a workroom, and four men, not in his emplojrment, worlsed at their 
trade in the same room. They occupied, at night, two beds in that room, and 
each paid to the claimant two shillings a week for permission to work and sleep 
there, but the claimant did not let the room to them. The other room was not 
of itself of sufficient Talue to confer the franchise on the claimant. 

Seld (O'Bkien, J., and Fitzgeeald, B., dissenting), that the claimant was 
entitled to the lodger franchise. 

The following case was stated by one of the Revising Barris- 
ters for the Borough of Dublin : — 

Michael Hackett, of 60, South Great George's-street, being No. 

102 in the Royal Exchange Ward, on the list of Lodger Claimants, 

Form No. 10, Schedule B, 31 & 32 Yict. c. 112, claimed as a 

lodger. The particulars of the claim signed by him are as fol- 

' lows : — 

(1) Before Keogh, O'Bkien, O'Haoan, and Geohue, JJ., and Fitzgebald, B. 
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1 ■ ■ ■ 

Christian Name 

and 

Surname. 


Profession, 

Trade, 
or calling. 


Description 
of 

Lodgings, 


Description of 

Souse in -which 

Lodgings situate, 

with No. (if any), 

and name of St. 


Name, Description, 

and Residence of 

Landlord, or other 

Person, to whom 

Bent paid. 


Haokett, MohL 


Boot &;Slioe 
Maker. 


Two-pair 
Moor. 


60, South Gt, 
George's-street. 


Thomas Alex- 
ander, M. D., 
Killester. 



Begiatry' Ap. 
1868. 

Edwards 

V. 

Lang. 



The following faots were proved, viz. : — 

That the claimant occupied the rooms on the two-pair floor of 
60, South Great Greorge's-street, for more than twelve months 
preceding the 20th of July, 1868, and resided there ; and that the 
3?ooms were of the clear yearly value of £10 : 

That the claimant during the year 1868, and previous and up to 
and after the 20th of July, 1868, used one of the rooms mentioned 
in his claim as a room in which he worked at his trade, and that 
four men, not in his employment, worked at their trade in the 
same room : 

That those men occupied at night two beds in that room, and 
paid to the claimant, each of them, two shillings a- week for permis- 
sion to work and sleep there ; but that the claimant did not let the 
rooms to any of those men. The other room out of which the qualifi- 
cation was claimed was not by itself of the clear yearly value of 
£10, if let unfurnished. 

Upon the above facts, I decided that the claimant did not 
occupy the room out of which the qualification was claimed " sepa- 
rately," within the meaning of the Statute 31 & 32 Vict. c. 49, 
and I rejected the claimant. 

Appeals, in the cases of two other claimants raising the same 
question, were consolidated with the present one. 

Butt, Q. C, and Waters (with them Coppinger), for the Appel- 
lant. 

There has been no transfer of the occupation of the premises. 
The claimant is the sole tenant, and has also exclusive control of 
the lodgings. In Sogers on Elections, p. 64, "separately" is 
treated as equivalent to " sole tenant." The word " separately," 
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Registry Ap. though it occurs in the section, is omitted in the form of claim given 
'^^Q- in the Schedule to 31 * 32 Vict. c. 49 (Sch. K. 1). 



Edwaeds 

V. 

Lang. 



Macdonogh, Q. C, and Falkiner, Q. C. (with them Norwood and 
J. C. Lane), for the Eespondents. 

The claimant has not occupied separately and as a sole tenant. 
The men mentioned in the case haveajight to occupy this room, 
for which they pay two shilKngs a week. 

GrEOKGE, J. In this case the Court are not agreed. I consider 
the words, "separate and sole tenants," as almost synonymous 
terms, intended to exclude joint tenancy in the lodger franchise. 
The Barrister has found that Hackett did not let the rooms to any 
of these men, and I do not think the facts alter his position as 
" sole tenant." With reference to the word " separate," it is re- 
markahle that in the Schedule (D), which gives the form of claim for 
the lodger franchise, that word is omitted altogether. It would 
lead to much difficulty if the Court were to he called upon to decide 
what amount of occasional accommodation would invalidate these 
claims. 

The claimant here has paid to the landlord, as sole tenant, rent 
for lodgings that were worth the required sum, and is, therefore^ en- 
titled to the franchise. 

O'Hagan, J. I concur with my brother Greorge. I think the 
ease was one of considerahle difficulty. The word " separately" 
does not occur in the Schedule, and may also be satisfied by this, 
that the lodgings should be occupied separately and apart from 
the rest of the dwelliug-house. I think this judgment should be 
reversed. 

FiTZGEBALD, B. I am of opinion that during thje twelve months 
before the 20th of July there has been rightful occupation by others 
than the claimant. That being so, it appears to me that the deci- 
sion of the Eevising Barrister should be affirmed. 



O'Brien, J. In this case I am of opinion that the claimant is 
not entitled to the lodger franchise. 
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It appears that the room which the olaimant used for working Registry Ap, 



at his trade was not used by him exclusively, hut that four other 
men, not in his employment, worked in it also at their respective 
trades, and slept in it at night, and paid him each two shillings a- 
week for permission to work and sleep there. Under these circum- 
stances, although the case states the claimant did not let the room 
to any of those men, I am of opinion that the olaimant did not, 
within the meaning of the 4th section of the Irish Eepresentation 
Act, occupy that room separately. It would, I think, be difficult to 
contend thdt, upon the facts above stated, there was not a joint oc- 
cupation of that room by the olaimant and those other men. 



1868. 



Edwakds 

V. 

Lano. 



It appears that the room which is solely occupied by the 
claimant is not of sufficient value ; and I think, therefore, that the 
decision of the Barrister should be affirmed. 

Keogh, J. I am not altogether without doubt, but on the 
whole am in favour of the olaimant being entitled to the franchise. 
I adopt the words used in the case, that the olaimant did not let 
the rooms to any of these men. They did not hold or occupy these 
rooms, but had a privilege of working there and sleeping there, 
which could be terminated at any moment. 

Decision reversed. 



Attorney for the Appellant : J. MacSheehy. 
Attorney for the Eespondent : J. F. Goodman. 
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Registry Ap. FITZGEEALD, APPELLANT ; OOOPBE, Eespondent (1). 

Previous Decision — Authority of. 



Kov. 20. 



The Court of Registry Appeal is boimd by a previous decision of the Court 
of Registry Appeal, unless the authority of the previous decision has been 
shaken. 

M'Keowne, App. ; Bradford, Resp. (7 Ir. Jur. N. S. 175) explained. 

Appeal against the decision of one of the Eevising Barristers 
for the Borough of Dublin : — 

This case was, in its facts, undistinguishahle from that of Ed- 
wards, App. ; Lang, Resp. (Hackett's Case) (2), decided in 1868. 

Macdonogh, Q. C, (with }ma.Atkinso-n), for the Appellant, con- 
tended that the present Court was not bound by the decision of a 
previous Court of Eegistry Appeal, and referred to M'Keowiie, App. ; 
Bradford, Resp. (3), in which Barnard^s Case (4), on the same 
point, was not followed. 

Waters, Q. C, and M. O' Shaughnessy, for the Eespondent. 

O'Brien, J. The question involved in this case arose also in 
that of Edwards, App. ; Lang, Resp. (Hackett's Case) (2), and, 
though I dissented on that occasion from the judgment of the ma- 
jority of the Court, I consider that we are now bound by it ; and, 
that as the facts in that case (so far as regards the legal question 
raised), are not distinguishable from those in the present case, we 
should accordingly follow that decision, and affirm the ruling of the 
Eevising Barrister. 

Mr. Macdonogh has relied on the case of M'Keowne, App. ; 
Bradford, Resp., in which the majority of this Court declined to 
hold themselves bound by the previous decision in Barnard's Case. 

(\) Coram O'Beien, J., Fitzqe- (2)Anie,58. 

EALD, B., and Morris and Lawson, (3) 7 Ir. Jur. N. S. 175. 
JJ- (4) 7 Ir. C. L. R. 3Y4. 
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The Iquestion involved in those oases was as to the nature and Registry Ap. 
effect of letting in con-acre ; and it appeared that, in the interval 1869. 
between those two decisions, the same question had arisen before Fitzgeeald 
some of the Courts of Common Law, in other cases in which the Coopbk 
authority of Barnard's Case was doubted, and opinions were ex- 
pressed at variance with the principles upon which that case was 
decided. With respect to Edwards v. Lang, nothing has occurred 
to affect its authority. 

Morris, J. I entirely concur vdth the judgments given in 
Edwards v. Lang, by Mr. Justice O'Brien, and Mr. Baron Fitzge- 
rald, the dissenting Judges. For the present, however, I feel my- 
self bound by the decision of the majority of the Court in that 
case ; and, as there is no possibility of distinguishing the present 
case from it, I concur in affirming the decision of the Eevising 
Barrister. 

Lawson, J. I cannot see any distinction between the present 
case and that of Edwards v. Lang (Hackett's Case). I think it is 
of the utmost importance that, in questions arising upon the con- 
struction of Acts of Parliament involving public interest, there 
should be no doubt or uncertainty as to what the law is. I feel 
bound! to follow the decision in that case, and to affirm the deci- 
sion of the Eevising Barrister, without expressing any opinion as 
to what I should have done if the case of Edwards v. Lang had not 
been decided. 

Decision affirmed. 

Attorney for the Appellant : J. MacSheehy. 
Attorney for the Eespondent : J. F. Goodman. 

(1) Ir. Eep. 3C. L. 451. 
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Registry Ap. HAEEIS, APPELLANT ; O'CONNOE, Ebspondent (1). 
1870. 

Remitting Case — Lodger Franchise — Separate Occupation — Costs of Appeal. 



Nov. 28. 



1. A ease will not be remitted to the Revising Barrister unless the facts 
are so defectively stated that the Court of Appeal can come to no decision upon 
the propriety or impropriety of his decision in point of law. 

2. To establish the lodger franchise, the claimant must occupy separately 
and as sole tenant ; and, therefore, where the claimant and his brother took a 
furnished sitting room and two bed rooms at an annual rent of £45, occupying 
the sitting room in common, and each his own bed room separately, he was held 
not to be entitled to the franchise, although each bed room was of the dear 
letting value of £10. 

3. The general rule as to costs, even when the Court decides adversely to 
the Appellant's claim for the franchise, is to give the Respondent his costs, 
unless the Court is of opinion that there was reasonable ground for the appeal 
upon the legal construction of the Statutes. 

Appeal from the decision of the Eevising Barrister of the 
Borough of Mallow. The case stated that John Harris claimed 
to have his name inserted in the list in respect of lodgings, con- 
sisting of a bed-room and a dressing-room in a house within the 
borough. It appeared that the claimant and his brother, William 
Thomas Harris, about seven years ago took a furnished sitting 
room and two furnished bed-rooms, with a dressing-room to each 
bed-room, at the annual rent of £45. They occupied the sitting- 
room in common, but each occupied a bed-room and dressing-room 
separately, and each bed-room with the dressing-room, if let unfar- 
nished, was of the clear yearly value of £10. It was contended 
^before the Eevising Barrister that, as each claimant occupied sepa- 
rately a bed-room with the dressing-room, of the required value, 
he should be admitted. The Eevising Barrister held that, though 
each claimant occupied the bed-room with a dressing-room, sepa- 
rately, he did not do so as sole tenant, but under the letting made to 
both at £45 a year, and expunged the name. 

(1) Before O'Beien, Geoese, and Mokeis, JJ. 
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Exham, Q. C. (with him J. G. Lane), for the Appellant, applied Begistry Ap. 
that the case should be remitted to the Eevising Barrister to state ^^'^P- 
the evidence given hefore him as to the manner in which the Habris 
Messrs. Harris paid the rent of the premises for the last few years ; o'Connob. 
alleging that it had been proved that, though the original letting 
may have been a joint one at £45, they paid the rent, not jointly, 
but at the rate of 8«. 9c?. a week each, which would be over £45 10s. 
a year. 13 & 14 Yiet. c. 69, ss. 58-78 ; Wehb v. Overseers of Bir- 
mingham (1) ; Webb v. Overseers of Ashton (2) were referred to. 

O'Magan, Q. C. (and W. O'Brien), in opposing the application, 
referred to Hinton v. Hinton (3) ; Murphy v. Connor (4). 

The judgment of the Court was delivered by 

O'Brien, J. This application must be refused. It is denied that 
any such evidence as that sought to be introduced was given before the 
Barrister; but, without entering into the controversy on that question, 
and even assuming that the evidence was given, we are of opinion 
that we should not grant the application. The AppeUant's^counsel 
seek to insert such evidence in the ease for the purpose of qualify- 
ing the statement in it that the Appellant occupied the premises 
(in respect of which he claims the franchise) not as sole tenant, but 
under the letting made to him and his brother of those premises 
(with others) at £45 a year. This is a statement of a matter of 
fact ; and the 58th section of the Irish Registration Act, 13 & 14 
Vict. c. 69, which gives the right of appeal against the Barrister's 
decision on any point of law, directs him to state in writing the 
facts which, in his judgment, have been established by the evi- 
dence, and which should be material to the matter in question. If, 
then, in the present case, the evidence sought to be inserted was 
actually given, we must assume that the Barrister omitted it, be- 
cause in his judgment he did not think it material ; and because he 
came to the conclusion, as a matter of fact, that the premises were 
held under the letting to both the claimant and his brother. The 
78th section expressly provides that there should be no appeal 

(1) 1 Lutw, 6. (3) 8 So. N. R. 665. 

(2) Bar. & Am. 522. (4) 3 Ir. C. L. R. 203. 
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Registry Ap, against the decision of the Barrister on any question of fact only, 
or upon the effect of any evidence adduced to estahlish any matter 
of fact only. And the power given by that section -to this Court, 
to remit the case to the Barrister for a further statement, is only 
in the event of the Court being of opinion that the statement of 
the matter of appeal is not sufficient to enable the Court to give 
judgment in law. We do not think |here is any such deficiency 
in the statements in the case before us. And the decision in 
ninton V. Hinton (1), to which we were referred by the Respon- 
dent's counsel, is a distinct authority for refusing the application. 
In that case, Tindal, C. J., stated (with reference to the corre- 
sponding provisions in the English Registration Act) that the 
Court had only power to remit the case to the Barrister when it is 
defectively stated ; and had no right to call upon him to add a 
fact which he in his discretion had not thought material to the 
matter in question. And, according to Maule, J., the Court should 
not remit the case except they found the facts so defectively stated, 
that they could come to no decision upon the propriety or impro-. 
priety 6f the Barrister's decision in point of law. 

Application re/wed. 

On the question as to the claimant being sole tenant, O'ffagan, 
Q. C, in support of the decision of the Revising Barrister, cited 
Moss V. Overseers of Lichfield (2), and the 31 & 32 Yict. c. 49, s. 4. 

Exham, Q. C, and J. Clark Lane, for the claimant, referred to 
Edwards -v. Lang (Hackett's Case) (3). 

W. O'Brien, in reply, was stopped by the Court. 

The judgment of the Court was delivered by 

O'Brien, J. We do not think it necessary to call on the Re- 
spondent's second counsel, as we are clearly of opinion that the 
appeal should be dismissed. The Appellant claims the lodger 
franchise, in respect of a bed-room and dressing-room. The 4th 



(1) 8 Scott, N. R. 665. 

(2) 7 M. & Gr. 72. 



(3) Ante, 58. 
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section of the Irish Eepresentatiou Act, 1868, 31 & 32 Yict. c, 49, Registry Ap. 
which confers that franchise, expressly requires, as a qualifica- ^^70. 
tion for the lodger franchise, that the claimant should have oo- Haebis 
cupied the lodgings separately, and as sole tenant. But the case o'Coh'noe. 
before us states that the Appellant did not occupy them as sole 
tenant, but under a letting made to him and his brother, at. £45 
yearly. This statement expressly negatives his right to the fran- 
chise, and it is difficult to conceive a plainer case for refusing the 
claim. 

It is true that the Barrister does not state whether the Appel- 
lant held as joint tenant, or as tenant in common, but that is not 
material, as in either case he would not be the sole tenant. 

It was asked by the Appellant's counsel, in the argument, 
whether if a party took a bed-room and dressing-room separately, 
and had the use of a parlour or kitchen jointly with another lodger, 
the joint use of the parlour or kitchen would destroy his qualifica- 
tion in respect of the bed-room and dressing-room ? If it were 
necessary to decide that question, I shoidd say it would not ; but 
it is enough to say that such a case differs materially from the pre- 
sent. 

The appeal, therefore, should be dismissed. 

Decision affirmed. 

At the close of the judgment, Exham, Q. C, contended that, 
when an appeal was brought against the decision of the Revising 
Barrister negativing the Appellant's right to the 'franchise, the 
practice was not to give costs against the Appellant, even though 
the decision of the Revising Barrister was affirmed. 

O'Hagan, Q. C, referred to Onions v. Bowdler (1) ; Beamish v. 
Overseers of Stohe (2) ; Ford v. Smedley (3) ; Hamilton v. Bass (4) ; 
and Olpherts's Case (6) ; in all which cases decisions against the 
franchise were affirmed, with costs ; and to the note to Passing- 
ham V. Bitty (6), in which the question is discussed. 

(l; 5 C. B. 65. (4) 12 C. B. 631. 

(2) 11 C. B. 29. (5) 6 Ir. C. L. R. 422. 

(3) 12 C. B. 622. (6) 17 C. B. 315, n. 

5t 
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Registry Ap. rjij^g Court reserved its iudement, which was now delivered by 

1870. - 
O'Brien, J. With respect to the question of costs, Mr. Exham 

„. contended that when the appeal is brought by the claimant of the 

O'CoNNOK. franchise, whose claim has been disallowed by the Revising Bar- 
Nov. 29. rister, it was not the practice in Ireland to give costs against him, 
even though his appeal should be dismissed ; and that a distinction 
should be taken between such a case and that where the claim to 
the franchise is allowed by the Barrister, and the appeal is by 
the objecting party, in which latter case, if the appeal was dis- 
missed it would, according to the general rule; be dismissed vdth 
costs. 

Mr. Exham also relies on the fact of the Barrister's assent to 
the appeal, as showing that it was not frivolous. But if we were 
to act upon that ground, it would follow that in any case in 
which the appeal was dismissed, it should be dismissed without 
costs, whether the appeal was brought by the claimant or ob- 
jector. 

We do not think there is any sudi rule or practice in Ireland 
as that contended for by Mr. Exham. In Olpheris's Case (1), the 
Barrister had ruled against the claimant's right to the franchise, 
overruling a preliminary objection which the claimant had taken 
to the sufficiency of the notice opposing his claim. The claimant 
appealed against that decision, and his appeal was dismissed, with 
costs. 

We have not been referred to any other reported decisions in 
Ireland on this question of costs, and the absence of any such 
decisions may be accounted for by a fact mentioned to us by 
Mr. Crawford (the Eegistrar of the Court)-^namely, that in the 
majority of cases there is a previous agreement or understanding 
between the attorneys for both parties, that no costs should be 
asked for on either side. 

It appears there was not any such agreement or understanding 
in the present case, and we have, therefore, to decide whether, 
where the appeal is brought by the claimant to the franchise, 
whose claim has been disallowed by the Barrister, and the appeal 

(1) 6 Ir. C. L. R. 422. 
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is dismissed, we should in every such case dismiss it without costs, Registry Ap. 
even though we should be clearly of opinion (as we are in the pre- ^^ 
sent case) that there was no just gound whatever for the appeal. Haeeis 
We decline to lay down any such rule, as not being warranted by o'Connok. 
practice, and as tending t6 encourage frivolous and vexatious ap- 
peals. We think a sounder and better rule is that laid down by 
Chief Justice Tindal (as stated in the notes to 17 C. B. 315, to 
which we were referred by Mr. O'Hagan) — namely, " that where 
the subject matter of the appeal presented a fair and reasonable 
ground of doubt, as to the legal construction of the .Statute, and 
the propriety of the determination of the Revising Barrister, it was 
not the intention of the Legislature that costs should be awarded 
against the unsuccessful party." Again, in Clarke v. Bury St. 
Edmunds Overseers (1), Oresswell, J., states he understood the 
general rule was, to give the Eespondent his costs when the ap- 
peal was discharged, unless it was a case of reasonable doubt. 
And, according to Willis, J., the rule suggested as to costs was, 
that where the Court decided adversely to the claim for the fran- 
chise, they should consider whether there was reasonable ground 
for the appeal. These cases furnish a plain and intelligible rule 
for our decision ; and, acting on it, we shaU dismiss this appeal 
with costs, being of opinion that there was no fair or reasonable 
ground for it. 

(1) 1 C. B. N. S. 33. 
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Registry Ap. CAELISLE, Appellant; KEEGAN, Eespondent. 

1870. CAELISLE, Appellant; MULHOLLAND, Eespondent. 

Not. 28, 29. CAELISLE, Appellant ; BANKS, Eespondent. 

"Last Rate" — Rate Book — Evidence of Value. 

1. The words " last rate for the time being," in section 5 of the 13 & 14 
Viot. 0. 69, mean the rate next previous to the 20th of July in the year in 
which the claimant seeks the franchise. 

2. The only alteration which the guardians are authorized, by. section 110 
of the 13 & 14 Viot. c. 69, to make in the rate book, is in the name of the 
occupier, 

3. A rate book made between the 20th of July and the sitting of the Court 
of Revision in the same year, is not admissible as evidence of value. 

Consolidated appeal against the decision of the Eevising Bar- 
rister for the Borough of Newry. 

The Eespondent's name appeared on the Town Clerk's List of 
Claimants, Schedule B, Form No. 11, of persons claiming to have 
their names inserted in the list of persons entitled to vote in the 
election of a member for the Borough of Newry, in respect oi being 
rated in the last rate as occupiers of lands, tenements, or heredita- 
ments, rated separately or together, at a net annual /value of more 
than £4 or upwards, 

The following facts were established by the evidence:— The 
Eespondent, as appeared by the rate book, was rated, in the rate 
made on the 24th of September, 1869, at £3 10s., as occupier of a 
house, 8fc., which was the last rate made previously to the 20th of 
July, 1870. A valuation of the premises was made in the month 
of February, 1870, by the Eevising Valuator, and the premises 
were then vahxed at £4 10s., and the revised valuation was trans- 
mitted to the Board of Guardians, in March, 1870. On the 4th 
day of August, 1870, the Eespondent served upon the Board of 
Guardians a claim to be rated in respect of the entire premises for 
the said sum of £4 10s., and paid or tendered the fuU amount of 
the rates then due in respect thereof. JVo alteration was made in 
the rate book containing the rate of the 24th of September, 1869, 
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in respect of the premises, or the rating in respect thereof, but the Registry Ap, 
Eespondent's name appeared in the rate book for September, 1870, 
as the rated occupier of premises valued at £4 10«. 

It was contended by the Appellant, that inasmuch as the Ee- 
spondent had not occupied the premises for which he was rated at more 
than £4 in the last rate made prcfioiis to the 20th of July, 1870, he 
was not entitled to have his name retained in the list ; and that 
the Revising Barrister was not at liberty to receive, as evidence of the 
value of the premises occupied by the Mespondent, any entries in the 
rate book of September, 1870, or anything except the entries of the 
value of the premises contained in the rate booh of the 24:th of Sep- 
tember, 1869. The Appellant also contended, that inasmuch as 
the Eespondent's name was not omitted in the rate made in Sep- 
tember, 1869, the UOth section of the 13 & 14 Vict. c. 69, did not 
apply. 

The Eevising Barrister received the rate book of September, 
1870, in evidence, to ascertain the value of the premises occupied 
by the claimant for twelve months previous to the 20th of July, 
1870, and placed him on the register. 

S. Law, Q. C, and M. O'Shaughnessy, for the claimant. 

" Eated at the last rate" for the time being, means the last rate 
before the Eegistry Sessions. The claimant, having served notice 
of claim to be rated under section 110 of 13 & 14 Vict. c. 69, and 
tendered the rates, is in the same position as if he had been 
actually rated in respect of the premises in respect of which he 
claimed to be rated. It is true that the rate book is the only test 
of value, but it was by the rate book — that of September, 1870 — 
that the Barrister ascertained the value of the premises occupied. 
The Barrister is the sole judge of the admissibility of evidence : 
Carrol Y. Fisher (1) ; Keys v. Collum (2). The question of value is 
for the Barrister: Coogan-v. Luchett (3); Fordy. Corcoran (4); and 
Muldowney v. Malcolmson (5), referred to. In Brangan v. Shaw (6), 
.which will be reKed on on the other side, no rate had ever been 



(1) 15 Ir. C. L. E. 369. 

(2) 7 Ir. C. L. R. 385. 

(3) 2 C. B. 182. 



(4) 10 Ir. C. L. U. 539. 

(5) 15 Ir. C. L. R. 375. 

(6) 10 Ir. C. L. R. 545. 
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Registry Ap. struck, and there was no rate book by wbicli tbe value of the premises 
1870. could be ascertained, and the Barrister had to apportion the value 
himself. The Valuation and Poor Law Acts, 1 & 2 Yict. c. 56, 
15 & 16 Vict. c. 63, s. 32, and the Municipal Corporation Act, 3 & 
4 Vict. c. 108, s. 33, were referred to. 

J. C. Lane, contra. The Eespondent is not entitled to be re-' 
gistered. The words " last rate," in the 13 & 14 Vict. o. 69, s. 5, 
must mean " last rate" at the time of the claims ; and it is settled 
that the claimant must have been in possession of the whole of the 
premises in respect of which he claims during the twelve months 
previous to the 20th of July. That Act was amended by the 
31 & 32 Vict. c. 49, s. 3, which requires that the premises occu- 
pied shall be rated at more than £4. There " was no rating of 
these individual premises," per Christian, J., in Brangan v. 
Shaw (1). Section 110 of the 13 & 14 Vict. c. 69, does not assist 
the claimant. He was not entitled to serve a claim, because he 
was not an occupier of premises rated at more than £4 — that is, 
premises specifically and separately rated. The section applies 
only where there has been a change in the occupier, not in the 
premises themselves. The latter part of section 110 only applies 
in case of the neglect of the Guardians to insert the claimant's 
name in respect of " such premises as aforesaid" — that is, premises 
rated in the rate book at a value appearing therein. Section 108 
makes the rate book evidence as to value, and the entries in it are 
the qualifying test of value under the Act. Under the Eeform 
Act, 2 & 3 Wm. 4, c. 88, the Barrister had to try the question of 
value on affidavits ; under the 1 & 2 Vict. c. 56, ss. 106, 107, a 
remedy was provided. The rate book, which is conclusive evi- 
dence of value, must be the rate book containing the last rates for 
the time being : O'Eorhe v. Carlisle (2) is an express authority. 
Sections 32, 34, 36, 55, and 48 of the 13 & 14 Vict. o. 69, were 
referred to. 

The Court reserved its judgment, which was now delivered by 
Nov. 29. O'Brien, J. We are all of opinion that in this case the 



(1) 10 Ir. C. L. R. 516, 



(2) 10 Ir. C. L. R. 535. 
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Eevising Barrister's decision should be reversed, and that the Registry Ap. 
names of the Eespondent, Keegan, and of the other claimants ^^'^Q- 
whose cases are consolidated with his, should be expunged from Carlisle 
the register. KmiTGAif. 

Two questions have been discussed in the argument ; one upon 
the construction of the 5th section of the Irish Registry Qualifica- 
tion Act of 1850 (13 & 14 Vict. c. 69) ; and the other upon the 
effect of the 110th section of that Act. 

With respect to the 5th section, it is now clearly settled, and 
has not been controverted in the argument, that a party claiming 
the franchise under it must, during the required period of twelve 
months, have been in possession of the entire of the premises in 
respect of which he claims; but in the present case the contro- 
versy is as to the meaning and effect of the words, " and shall be 
rated under the last rate for the time being," which occurs in the 
early part of that section. 

Mr. Lane, for the Appellant, argued that the words " last rate," 
mean the rate next previous to the 20 th of July in that year, and 
we are all of opinion that this interpretation is correct. The Re- 
spondent's counsel contended that those words mean the last rate 
previous to the Registry Sessions of that year ; an interpretation 
which would lead to this inconvenient result (amongst others) — 
namely, that a party's right to the franchise might depend, in some 
cases, iipon the time fixed by the Revising Barrister for holding 
those Sessions. But, independently of this consideration, we think 
that Mr. Lane's construction is that which should be adopted, 
having regard to other provisions of the Statute to which he has 
referred. He has shown that the machinery provided by the Act 
in some of its clauses is inconsistent with the supposition that the 
rights of the parties to the franchise could be affected by a rate 
struck after the 20th of July. And it is to be observed that, in the 
present case, the very claims which these parties served were dated 
the 4:th of August, and that they claimed thereby to be then entitled 
to have their names inserted in the register. We are, accordingly, 
of opinion that in considering the right of the present claimants, 
we must have regard to the rate of 1869. 

The next question is, whether the claimant's right is sustained 
by the 110th section ? 
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During part of the argument I thought that the claimant might 
rely on that section, but I have since come to a different opinion. 
The only alteration to be made by the Ghiardians in the rate under 
that section is in ihe name of the occupiers. And in case the 
claimant is entitled to be rated for any premises, and that the 
Guardians do not insert his name accordingly, then the section 
provides that " for the purposes of thS Act he shoidd be deemed to 
have been rated in respect of such premises in the rate, in respect 
of which he should have claimed to be rated as aforesaid." But, 
according to the case oi Brangan v. Shaw (1), which, in our opi- 
nion, was rightly decided, this 110th section does not apply, except 
the premises, in respect of which the party claims to be rated, had 
been separately and specifically rated in the preceding rate books. 
And it would not be sufficient that they should have been rated 
therein jointly with the other premises, as has occurred in the pre- 
sent case. 

The provisions in this Act for ascertaining the value of the pre- 
mises in respect of which a party claims the franchise, were made 
in substitution for the former inconvenient system, under which 
the Bevising Barrister had frequently to decide on conflicting 
evidence as to value ; and the Legislature, for the purpose of ex- 
cluding all further dispute, adopted the rating as the sole test of 
value. In case, after any rate is made, any change of occupation 
should take place, whereby any premises rated as in the occupation 
of one party should be divided between two or more parties, then . 
the machinery provided by the Tenement Valuation Acts of 1852 
and 1854 may be resorted to for the purpose of revising the valua- 
tion, and valuing separately the several parts of said premises as 
same are occupied by several parties, so that the next subsequent 
rate may be altered accordingly. It is true that the necessity of 
waiting for this revised valuation and altering the rate accordingly, 
may cause delay in a party being placed on the register, though 
the portion of the premises in respect of which he claims was of 
sufficient value, and was occupied by him for the requisite period, 
but this inconvenience is a necessary consequence of the provisions 



(1) 10 Ir. C. L. R. 545. 



Vol. I.] REGISTRY AND LAND ACT APPEALS. 75 

made by the Statute for the ascertainment of the value of the pre- Eegistry Ap. 
mises in respect of which the franchise is claimed. " 

We are accordingly of opinion that, as the premises, in respect Caelisle 
of which the several Eespondents claim the franchise, were not Kebgan. 
separately rated in the rate of 1869 ; we cannot sustain their 
claim under the 110th section. 

Decision reversed. 



PAEKEE, Appellant ; CAMPION, Eespondent. Eegistry Ap. 

1870. 
Lodger Franchise — Clerh — Bed-room in Employer's house. 



A clerk who separately occupies a fumislied bed-room, of sufficient value, 
in the house of his employer, but is not bound to do so, and could discharge his 
duties equally well if he resided elsewhere, is entitled to be registered as a 
lodger ; although, if he had to reside out of the house, he would receive an 
increase of salary as an equivalent for the loss of the bed-room, and would be 
obliged to give up possession of it at once if he ceased to do business for, or 
was dismissed by, his employers. 

Appeal against the decision of one of the Eevising Barristers 
of the Borough of Duhlin. 

The name of Eichard Parker, described as a mercantile clerk, 
appeared on the list of lodger claims, claiming the franchise in re- 
spect of one bed-room in the house of his employers. 

It appeared in evidence that Messrs. Ferrier, Pollock, and Co. 
carry on business at 59, WiUiam-street, South, and that the claimant 
was in their employment ; that he received, in part remuneration 
for his services, the exclusive use of a furnished bed-room in the 
house 59, William-street, South, and also his board ; that several 
other young men, similarly employed, lived in the house, and that 
they all had the use of a common sitting-room, in which they took 
their meals together. 

The claimant proved that he had had the exclusive occupation of 
the bed-rooin in question for more than twelve months prior to 
the 20th July, 1870, and had slept there during that period ; that 
it was of more than the required value ; that he was not bound by 



Nov. 29, 30. 
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Begistry Ap. his employers to reside on the premises ; that he could discharge 
his duties equally well if living elsewhere, and had, in fact, done 
so before he went to reside in the house ; and that if he had to re- 
side out of the house, he would receive an increase of salary as an 
equivalent for the loss of the bed-room ; but he admitted that, if 
at any time he ceased to do business, or was dismissed by Messrs. 
Ferrier, Pollock, and Co., he would be obliged at once to give^up 
possession of the bed-room. 

It was contended on the part of the objector, 1st, that the 
claimant did not hold as tenant to Messrs. Ferrier, Pollock, and 
Co. ; and, 2nd, that he did not separately occupy the bed-room, and 
did not reside therein within the meaning of the Statute. 

The Revising Barrister ruled in favour of the objections, and 
rejected the claim. 

Atkinson, for the Claimant. There were three objections 
taken to the claimant. One, that he did not occupy separately. 
Separate does not mean structural severance; and he had the 
exclusive occupation of the bed-room : Edwards v. Lang (Browne's 
Case) (1) ; Stamper v. Overseers of Sunderland (2). The claimant 
was a tenant, not a servant, as he was not required to reside, and 
could have as well discharged his duties if not resident. The prin- 
ciple is laid down in the case of Hughes v. Overseers of Chat- 
ham (3). Meyler's Case (4) was referred to. 

Waters, Q. C. (with him 0' Shaughnessy), contra. 
In Sughes v. Overseers of Chatham (3), which is' the only case 
in favour of the claimant, there was an express finding as'to the 
tenancy, and it did not appear he should give up possession on 
ceasing to do business ; here the Barrister finds against tenancy. 
[O'Beien, J. That is a finding on a matter of law. j The other 
oases on the subject show that this occupation was as a servant, or 
employee, not as a tenant : Dohson v. Jones (5) ; Clarke v. Over- 



(1) Ante, 34. 

(2) L. R. 3 C. P. 388. 

(3) 5 M. & Gr. 77. 



(4) 5 Ir. C. L. R. 54. 

(5) 1 Lut. 105 ; 5 M.-& Gr. 112. 
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seers of Bury St. Edmunds (1); Ferrar's Case (2); 
man (3). 



In re Gor- Begistry Ap, 
1870. 



The Court reserved judgment, which was now delivered by 

O'Brien, J. In this case the Appellant claims to be entitled 
to the lodger fraachise under the 4th section of the Irish Repre- 
sentation Act (1868), (31 & 32 Vict. c. 49), in respect of abed-room 
occupied by him in the house in which Messrs. Ferrier, Pollock 
and Co. carry on their business. The case states that the Appellant 
was in the employment of those gentlemen ; that he received in 
part remuneration of his services the exclusive use of a furnished 
bed-room in the house, and also his board; that he had the exclu- 
sive occupation of that bed-room for more than twelve months prior 
to the 20th of July ; that he had slept there during that period ; 
and that it was of more than the required value. The case also 
states that the Appellant was not bound by his employers to reside 
in their house ; that he could discharge his duties equally well if 
living elsewhere ; that, in fact, he had done so before he went to 
reside in the house ; and that if he had to reside out of the house he 
would receive ,an increase of salary as an equivalent for the loss of 
the bed-room ; but that at any time he ceased to do business or 
was dismissed by the Messrs. Ferrier and Co., he would!" be obliged 
at once to give up possession of the bed-room. The case further 
states that several other young men, similarly employed, lived in 
the house, and that all of them (including the Appellant) had the 
use of a common sitting-room in which they took their meals. 

On this state of facts it was objected — 1st, that the Appellant 
did not hold as tenant to Messrs. Ferrier and Co. ; and, 2ndly, 
that he did not occupy the bed-room separately, and did not reside 
therein, within the meaning of the Statute. 

The Revising Barrister ruled in favour of those objections, and 
rejected the claim of the Appellant and of the other parties whose 
names are mentioned at foot of the case, and whose claims he re- 
jected on the same grounds, and whose appeals are consolidated 
with that of Parker. 



Paeker 

V. 
CAMPIOlf. 

Nov. 30. 



(1) 1 C. B. N. S. 23. 

(2) Alcook's Registry Cases, 248. 



(3) 1 Ir. L. R. 282. 



78 



THE IRISH EEPORTS. 



[I.R. 



Fabeer 

V. 

Campion. 



Registry Ap. With respect to the second groimd of objection, we do not see 
1870. how, upon the facts-stated in the case, it can he denied that PaAer 
did in fact occupy separately, and reside in, the bed-room for the 
required period ; and the only arguable question is, whether he 
occupied .the bed-room as a lodger and as tenant to the Messrs, 
Ferrier within the meaning of the 4th section. If he occupied as 
a tenant, it is clear, upon the facts sijjp;ted, that he occupied as sole 
tenant. 

The Eespondent's counsel contend that Parker occupied the 
bed-room as the servant of the Messrs. Ferrier, and not as their 
tenant. If his occupation was that of their servant, it follows that 
he did not occupy as a lodger; but, if his occupation was as their 
tenant, we think it equally clear that he occupied as a lodger, having 
had the exclusive occupation of a bed-room, which was part of their 
house. 

The meaning of the word " lodger" in this section was fully 
discussed in this Court in Edwards v. Lang {BrowrCs Case) (1) ; and 
it will appear upon reference to that case, and to the cases of Cook 
V. Humber (2), and Stamper v. The Sunderland Overseers (3), that 
we are right in holding that if Parker occupied as a tenant, he 
occupied as lodger. 

The case now before us, therefore, depends upon this question, 
whether, upon the facts stated, Parker occupied as tenant to the 
Messrs. Ferrier, or as their servant ? 

We have been referred to several cases upon the subject, in 
which it was held that the mere fact of a labourer, a clerk, or any 
other servant, being allowed, as part of the remuneration of his 
services, to occupy, rent free, during his employment, a hotise of his 
employer's, which he would be obliged to give up when his em- 
ployment ceased, did not of itself render him a tenant of the 
house, even though it appeared that his wages or salary would 
have been greater if he had not got the house for his residence. 
In those cases it was held that in fact the party occupied the house 
as part of his salary— (see the cases of Bertie v. Beaumont (4) ; 



(1) Ante, Si. 

(2) 11 C. B. N.. S. 33. 



(3) L. R. 3 C. P. 388. 

(4) 16 East, 33. 
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Gorman's Case) (1). In the case of Bex v. The Inhabitants of Ches- Registry Ap. 
hunt (2), the labourer's occupation of the house was also held to he ^-870. 
that of a servant, though he paid a weekly rent for it, which was 
deducted from his wages. In Ferrar's Case (3), which was much 
relied on hy the Respondent's counsel, it was also held that the 
occupation, rent free, by a distiller's book-keeper, of a house of the 
distiller's, adjoining the distillery, and which the book-keeper 
would have to give up when his employment ceased, was not the 
occupation of a tenant. From the statements in that case it may 
be inferred that the book-keeper got the house as part remuneration 
for his services, though it is not stated in it that he would have 
received a greater salary if he had not got the house.' But there 
are facts in the case now before us which did not exist in those 
cases, and which, in our opinion, clearly distinguish it from them — 
namely, that Parker was not bound by the Messrs. Ferrier to re- 
side in the house ; that he could discharge his duties equally well 
if he lived elsewhere ; and that he had done so before he went to 
reside in the house. And it appears to us that those further facts 
bring the present case within the principles laid down by Chief 
Justice Tindal, in the well-considered case of Hughes v. The Over- 
seers of Chatham (4), to which we have been referred in the argu- 
ment. In that case the question arose as to the occupation of a 
house in the Dockyard (belonging to the Admiralty^, by James 
Burton, the master ropemaker ; in the present, the question is as 
to the occupation of a bed-room in the house of the Messrs. 
Ferrier ; but it has not been contended, and we do not think that 
this difference between the subjects of the occupation should affect 
the authority of that case upon the question as to the character of 
thfe occupation. It appears from the statements in that case, that 
Burton was themaster ropemaker, and, as such, had the house as his 
residence ; that he paid no rent for it, but had it as part remuneration 
for his services (the rates being paid by the Admiralty though he was 
rated for it), and that he had the exclusive use and occupation of it. 
It further appeared that if Burton had not been allowed the house, 
he would have had an allowance for a house in addition to his 



(1) 1 1. L. R. 282. 

(2) 1 B. & AL 473. 



(3) Ale. Reg. Cases, 248. 

(4) 5 M. & Gr. 77. 
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Begistry Ap. salary, and had actually got such allowance ; and the Court, after 
^^^^' a lengthened argunient hy able counsel, and taking time to con- 
sider, decided that Burton's occupation was that of a tenani. Chief 
Justice Tindal, in delivering the judgment of the Court, observed 
(p. 79), that the fact of the occupant having had a lower salary in 
consequence of being allowed a house, though not immaterial, was 
by no means decisive, for that such a fact might exist in a case in 
which the house was occupied for the purpose of the service and 
not in the character of tenant. He also (in p. .78) observed on the 
distinction between the case where a servant occupies his master's 
tenement not merely by way of payment for his services, but for 
the purpose of performing them, because he may be required to 
occupy it in the performance of this contract of service ; and the case 
trhere he is only permitted to occupy it as a remuneration for the 
performance of such contract. And the Chief Justice further stated 
that such distinction was applicable to the question before the 
Court, " as there was nothing in the facts to show that the claimant' 
(Burton) was required to occupy the house for the performance of 
his services, or did occupy it in order to their performance, or that 
it was conducive to that purpose more than any house which he 
might have paid for in any other way than by his services." In 
the case now before us not only is there no statement that Parker 
was required to occupy the house for the performance of his duties, 
or that he occupied it in order to their performance ; or that it was 
conducive to that purpose moref than any other house which he 
might have paid for in any other way than by his service, but it 
is, on the contrary, expressly stated that Parker was not bound by 
the Messrs. Ferrier to reside in the house, and that he could have 
discharged his duties equally well if he had resided elsewhere ; and 
that, in fact, he had resided elsewhere before he went to reside in 
the house. No subsequent case has been cited at variance with 
that decision ; and it appears to us that the principles upon which 
it was groimded are clearly applicable to the present case. "We 
were referred to a subsequent case ot Dobson v. Jones (1), decided 
by the same Court, in which it was held that a surgeon of 
Greenwich Hospital, who had occiipied as such a house in the hos- 



(1) 5 M. &Gr. 112. 
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pital, which was appropriated to him, did not occupy as a tenant, Registry Ap. 
although by the rules of the hospital the surgeons, when not pro- ^^T^- 
vided with a residence, were allowed a weekly sum for lodging- 
money. But that case was clearly distinguishable from the pre- 
vious one of Sughes v. Overseers of Chatham, and also from the 
present case, by the fact (upon which C. J. Tindal rested the 
judgment of the Court), namely, that the surgeon did not occupy 
the house simply by permission and as part of the remuneration of 
his services as surgeon, but was required to occupy it with a view 
to the more efficient performance of the duties of his office ; and 
the Chief Justice in his judgment stated principles similar to those 
he had laid down in that previous case. Similar observations may 
be applied to the subsequent case of Clarke v. The Overseers of 
Bury St. Edmunds (1), in which it was also held that the claimant 
did not occupy as tenant, because it appeared' that his occupation 
of the house was necessary to the due performance of his duties as 
hall porter, and that he was required to occupy it. 

These two decisions, therefore, are not opposed to Parker's claim 
in the present case. 

It has been urged that the effect of our decision in Parker's 
favour will be that almost all the clerks employed in the several 
monster establishments in this city may be placed on the registry. 
That result should not, however, influence our decision ; it would 
depend in each case upon the nature of the contract between the 
clerks and their employers ; and if in the majority of cases the 
terms of their contracts should be such as to bring their claims 
within the authority of this decision, I do not anticipate any in- 
jurious results from admitting to the franchise persons of their 
position. 

We are, therefore, of opinion that the decision of the Revising 
Barrister should be reversed, and that Parker and the other 
claimants, whose cases are consolidated with his, should be admitted 
to the registry. 

Decision reversed. 



(1) 1 C. B. N. S. 22. 
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Land Court. (OoURT FOK LaND CasES EeSERVED) (1). 

1872. 



Jan. 8, 9. 



HOLT, App. ; The VISCOUNT HAEBBETON, Eesp. 

" The Landlord and Tenant iLreland) Act, 1870" (33 8r 34 Vict. o.46) ss. i-6— 
^'■Predecessors in Title"— Registration of Improvements. 

1. A tenant from year to year made permanent " improvements," and sub- 
sequently obtained a lease of the same lands, with others additional, at a lesser 
aggregate rent, for one life fstill subsisting) or twenty-one years : — 

Held, that the claimant, the devisee and executor of the lessee, was not 
entitled, under section 6 of " The Landlord and Tenant (Ireland) Act, 1870" 
(33 & 34 Vict. c. 46) to register the improvements made previously to the 
execution of the lease. 

2. Semble — The price, cost, or money value of the improvements should not 
be stated or included in the schedule of improvements settled by the Chairman. 

3. This Court will follow the practice of the Court of Exchequer Chamber, 
as to the order in which Counsel are to be heard. 

Case stated for the consideration of this Court, upon questions 
reserved loj Whiteside, C. J., and Fitzgerald, B., upon an appeal 
to them, as Judges of Assize, from the decision of the Chairman of 
the County of Kildare, and heard by the Loed Chief Justice at 
the Naas Summer Assizes, 1871 (2). 

The case came before the Chairman on a claim by the tenant, 
claiming under a lease dated the Ist of October, 1844, to preserve 
evidence of " improvements," made by himself and his " predeces- 
sor in title," and to file a schedule containing the particulars of 
such " improvements" in the Landed Estates Court, pursuant to 

(1) Before Lokd O'Hagan, L. C, Justice and the Hon. Baron Fitzge- 
■Whitesibb, 0. J., SuMiVAN, M. R. ; raid. Judges of Assize, to whom the 
Pi&OT, C. B, Chatierton, V. C, appeal in this case was made, that the 
O'Beien, Fitzgerald, JJ., Hughes, following matters and questions arising 
Deast, BB., Moems and Lawson, on such appeal be reserved for the 
JJ. consideration of the Court for Land 

(2) Samuel Holt, \ Naas Summer Cases Reserved at Dublin, that is to 

Claimant. | Assizes, July say: 

Viscount Harberton, ) im, 1871. 1st. Whether the existing lease of 

?f!EL ] It is ordered October, 1844, is the terminus from 

by the Right Hon. the Lord Chief which the improvements claimed by 
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s. 6 of " The Landlord and Tenant (Ireland) Act, 1870" (33 & 34 Land Court. 
Viot. 0. 46). The gross sum stated in the schedule to have teen 1872. 
expended in permanent improvements was £8,168 8s., the princi- Holt 
pal items relating to the erection of a dwelling-house previously to yjgcouNi 
1842. Hauberton. 

For many years prior to the 1st October, 1844, Samuel 
Holt, the father of the Claimant, was possessed of part of the 
demesne of Oastlecarherry, and part of the lands of Haggard, con- 
taining 364a. 2k. 23p., as tenant from year to year under the then 
Yisoount Harberton, at the yearly rent of £256 12s. 4d, and while 
so holding he built the dwelling-house and made other " improve- 
ments," the right to register which was now disputed by the land- 
lord. 

In 1842 the landlord's agent inspected the house, and, in con- 
sequence of the tenant's expenditure, promised to get him a lease ; 
and, accordingly, by lease, dated the 1st of October, 1844, 
Viscount Harberton demised to the Claimant's father not only that 
part of the lands so previously held by him as tenant from year to 
year, but additional land, containing 91a. 3e. 23p., of which he 
had not previously been possessed, to hold the whole, comprising 
456a. 2e. 6p., from the 1st of May, 1844, for one life (still sub- 
sisting) or twenty-one years, whichever - should last longest, at 
the yearly rent of £318 16s., being less by £8 14s. %d. than the 
aggregate of the rent paid for the lands previously to the demise(3). 
The Claimant was devisee and executor of the original lessee. 

The Chairman decided against the Claimant, being of opinion 
that the words " predecessors in title," in s. 6, meant those claiming 
under the existing lease previously to the present tenant, and not 

the Appellant are to be considered tute, for the building of the dwelling- 
allowed or disallowed ? house on the lands demised by the 

2nd. Whether the price, cost, or lease of 1844, as claimed by the Ap- 

money value of the improvements pellant? 

claimed by the Appellant should be And that a special case be stated for 
stated and included in the schedule of that purpose for the approval of the 
improvements settled by the Chair- Lord Chief Justice — all costs to de- 
man ? pend on decision in Court above. 

3rd. Whether the Appellant, upon ^ 
the facts and the law, is disabled from 

claiming compensation under the Sta- ^^" '^'"^' 
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Land Court, those holding the lands previously to the making of the lease, and 

187 2. under a different title ; and, on the hearing of the appeal, the Lord 

Holt Chief Justice was of opinion that the judgment of the Chairman 

^ "• was correct in point of law : but raised the following questions for 

VISCOUNT ... 

Haeberton. the consideration of this Court : — 

1st. — Whether the existing lease of October, 1844, is the 
terminus from which the improvements claimed by the Appellant 
are to be allowed or disallowed 

2nd. — ^Whether the price cost, or money value of the improve- 
ments claimed by the Appellant, should be stated and included in 
the Schedule of Improvements settled by the Chairman. 

3rd. — Whether the Appellant, upon the facts and the law,, is 
disabled from claiming compensation under the statute, for the 
building of the dwelling-house on the lands demised by the lease 
of 1844, as claimed by the Appellant. 

Upon the case coming on for argument, the Court intimated 
that they would follow the practice of the Court of Exchequer 
Chamber, as to the order in which Counsel should be heard. 

Butt, Q. C, Monahan, Q. C, and Kelli/, for the Claimant, aban- 
doned the second of the above questions. 

Pallet, Q. C; and 8. Walker, for the Respondent. 

The Court reserved judgmmt. 
Jan. 9. LoED O'Hagan, L. C. ; — 

This case comes before us upon certain questions reserved by 
the Lord Chief Justice at the Kildare Summer Assizes of 1871, 
for the consideration of this Court. They arose in this way:— A 
claim to register improvements, under the 6th section of the Land 
Act, was lodged by the Appellant, and disputed by the Eespond- 
-ent, and was the subject of adjudication by the learned Chairman 
■of the county of Kildare. The claim was large, and comprised 
many items ; but that as to which the main controversy arose 
regards a dwelling-house built by the Appellant's father prior to 
1844. It appeared in evidence that Mr. Holt, the elder, had held 
the lands on which that house was built, as tenant to Lord 
Harberton. 364 a. 22 e. 23 p. of those lands were held by him from 
year to year. In the year 1844 a lease was granted, comprising 
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the lands so held, and in addition 91a. 3 k. 23 p. of whioh Mr. Land Court. 
Holt had not previously heen in possession. By that lease, the 1872. 



rent for the entire premises demised was less than the aggregate of Holt 
the two rents which had been previously paid ; and it was proved, y„"" „,, 
and the arguments assumed, that the increase of the land and the Harbertqit. 
diminution of the rent were made by the landlord in consideration 
of the tenant's large expenditure in the year 1842, upon the house 
and premises, the registry of which, for the purpose of compensa- 
tion under this Act, is the matter now in dispute. 

In this state of facts, the learned Chairman, while he authorised 
the registry of many other improvements, to a very large amount, 
made after the execution of the lease, refused to admit the claim 
as to the house built before the execution of the lease of 1844 ; and 
his decision in that respect was approved upon appeal, by the 
Lord Chief Justice, who reserved the question — " Whether the 
existing lease of October, 1844, is the terminus from which the 
improvements claimed by the Appellant are to be allowed or dis- 
allowed ?" And the further question — " Whether the cost price 
or money value of the improvements claimed by the Appellant 
should be stated and included in the schedule of improve- 
ments settled by the Chairman?" On the second of these questions, 
we are not required to give any opinion, as Mr. Butt has abandoned 
at the Bar the controversy which it represented in the Court below ; 
and we have simply and singly to consider whether the lease of 
1844 is the terminus from which the registry of improvements 
shall have its beginning ? 

Two things are plain — first, that when that house was built 
the tenant had not any legal right to compensation ; and, secondly, 
that the lease of 1844 worked as a surrender by operation of law of 
the antecedent tenancy, estopping the lessee, who accepted it, from 
denial of the lessor's right to make it, and giving him a title, new 
and changed in all respects, as to the quantity of his land, the rent 
to be paid by him, and the conditions of his tenancy. The lessor 
entered, and after some years' enjoyment of the premises died ; his 
interest under the lease is now vested in the Appellant. 

This being so, the question is, whether under such circumstances 
it is possible, under the 6th section of the Land Act, to allow the claim 
to register the house as an improvement ? We are all of opinion that 
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Land Cowrt. it is not. That section provides, that " Any landlord or tenant who 

'^^^' may be desirous of preserving evidence of any improvements made 

. Holt by himself or his predecessors in title, before or after the passing of 

ViscoDNi tliis Act, may at any time (subject to the provisions hereinafter 

Harberton. contained) file a schedule in the Iianded Estates Court, specify- 
ing such improvements, and claiming the same, as made by him 
or his predecessors in title, and such schedule so filed shall be 
primd, facie evidence that such improvements were made as therein 
mentioned." 

Now in the case before us, the improvement of which the 
tenant desires to preserve evidence was confessedly not made by 
himself; and he can only prevail if it made was by " his prede- 
cessors in title." But the title under which he claims is the 
title under the lease of 1844. ,A11 former title to the lands and 
improvements upon them was surrendered and done away with by 
the acceptance of that lease, and there is no other title to which 
he can be deemed a successor but the title under it. Before 1844 
his father held other premises, at another rent, by another tenure ; 
his title to them did not and could not devolve on his son, because 
he consented to its destruction : what did devolve on the Appellant 
was the new title, substituted for the old imder the lease ; and 
we cannot go behind it, and declare him to have succeeded to a 
title which was extinguished. 

We desire to confine our judgment to the precise question 
before us, and the exact cirumstances with which we have to deal. 
And we think it better to avoid the discussion of ingenious 
analogies and imaginary cases that have been pressed in the argu- 
ment at the Bar. The judgment of the Lord Chief Justice must 
therefore be affirmed, with costs. 

PiGOT, C. B. :— 

I concur in the judgment of the Court. I rest my judgment 
mainly on the transactions by which the lease was obtained. We 
are entitled to look into those transactions, because we are entitled 
to ascertain what was the subject-matter of the new contract of 
tenancy created by that lease. That subject-matter comprised two 
portions of land ; one of which had not previously been demised 
to the tenant. It was also part of the bargain, that the new 
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lease should be at the lesser rent stated in the case. It appears to Land Court. 
me that those transactions are an answer to any argument founded 1872. 
ou the allegation, that the lessee (in the lease of 1844) was prede- Holt 
cessor in title to any one who succeeded him, except with reference y jg^o^j,-, 
to what was comprised in that new lease. I say that I rest my Hakbeetok. 
judgment on this ground, because I consider some of the terms of 
the 4th and 6th sections of the Act as far from satisfactory or clear, 
in reference to the subject of controversy with which we are now 
dealing. The words of the 4th section are "made by him or 
his predecessors in title." The words of the 6th section " claim- 
ing as made by himself or his predecessors in title." These words, 
in their obvious and ordinary meaning, seem to import "by" (the 
Claimant) " himself," whatever be his title, or by his " predecessors 
in title," whatever that title was. The Claimant's father was his pre- 
decessor in title under the lease of 1844. The Claimant's father made 
the improvements in question. The improvements, therefore, were 
made by one who answers the description of the Claimant's predeces- 
sor in title ; he had the very title which the Claimant now has. But 
he had not that title when the improvements in question were made. 

Now I do not consider myself at liberty to speculate on the 
intentions of the Legislature. I am to take what the Legisla- 
ture has said when the Act describes the persons by whom the 
improvements must be made, -in order to confer the right to com- 
pensate for improvements under the fourth section, or to register 
them under the sixth. The Statute treats the person claiming as 
a person who is to have compensation for all improvements upon 
his holding " made by him, or by his predecessors in title." Are 
we at liberty to add to those words the words following, that is 
to say : " at a time when he or they held the premises on which 
the improvements were made, and under the same title under which 
he holds them when the claim is made ?" I do not think it neces-. 
sary to consider and decide that question. I do not consider 
myseK in the present ease bound to determine that the Statute is 
to be read as if those, or equivalent, words had been inserted by 
the Legislature, which has omitted them in both these sections. 

I am satisfied, however, that in the present case the trans- 
actions of 1844 created a perfectly new relation between the parties, 
lessor and lessee, by creating a new subject-matter of a perfectly 
new contract. I think it precluded the person who took that lease, 
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Land Court, and all deriving under him by that title, from setting up any claim 
1872. for any benefit resulting from the building of the house which 
HoLx formed part of the subject-matter of the new lease of 1844, and the 
Viscount building of which, in my opinion, on the evidence formed the main 
Harbeetm,'. inducement which caused the lessor to grant that lease, with addi- 
tional land and at a lower aggregate rent. I think to permit the 
lessee or any one succeeding him in fttle to claim any further be- 
nefit from the building of that house, would be inconsistent with 
the transactions and contract (and in efiect would work a fraud 
upon the transaction and contract) by which the entire holding, 
including this house, was demised by the lease of 1844, and is now 
enjoyed by the claimant. 

On that ground, and on that ground only, I wish to rest my 
opinion, that the third question in the case should be answered in 
the affirmative. 

Whiteside, 0. J. : — 

I reserved this question on account of the importance of the case. 

I conferred on circuit with Baron Fitzgerald, and I had no 
doubt whatever, either as to the construction of the Statute as ap- 
plied to the facts, or the equity of the case. 

Mr. Hamilton proved that he heard of Mr. Holt's expending 
money, that Mr. Holt applied to the agent, who, being a gentle- 
man of honour, and thinking it right that he should get a lease, 
undertook to get him a lease at the same rent — then Mr. Holt re- 
presented that he wanted another 100 acres, and the agent said he 
would try and get him that also — and Lord Harberton, thinking 
it right and fair, complied with the request and gave the lease, the 
building being then in existence on the land in respect of which 
this claim is made. 

He has held that land since at the reduced rent, and may hold 
it for the next twenty years, as the life is still in being. 

We are taking it as admitted, as there could be no doubt was 
the fact, that the new lease was granted in consideration of the 
dwelling-house having been erected. Under these circumstances, 
I have no doubt that the claim cannot be allowed. 

Attorney for the Claimant : H. C. Stephens. 
Attorney for the Eespondent : Thomas J. Macredy. 
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(Court fob Land Oases Reserved) (1). Land Court. 

1872. 
CAEE V. NUNN. 



Deo. 18. 



Landlord and Tenant — Character of holding — Registration — Suitableness of 
Improvements — Landlord and Tenant {Ireland) Act, 1870, ss. 6, 70, 71. 

1. The character of a holding, -with reference to the 71st section of the 
Landlord and Tenant (Ireland) Act, 1870, cannot he determined hy any general 
rule, hut depends upon the special circumstances of each case ; and, in. ascer- 
taining it, the ohject with which the tenancy commenced, the quantity of land 
comprised in the holding, and the use to which it has been applied, are mate- 
rial. 

2. Works, executed upon a holding, cannot be registered as improvements, 
unless proved to be suitable to the holding at the time of registration. 

Case Eeser-sted by the Judges of Assize at the Wexford Sum- 
mer Assizes, 1872, on appeal hy the landlord from an order of the 
County Chairman, dated the 22nd of June, 1872, made under the 
6th section of the Landlord and Tenant (Ireland) Act, 1870, and 
allowing the claimant to file, in the Landed Estates Court, 
a schedule of improvements in the following form : — 

Landed Estates Court, Ireland. 

Landlord and Tenant (^Ireland) Act, 1870, 

Schedule of Improvements 

Made by Edward Carr (tenant) on the lands of Camlin, in the Barony of 
Bantry, parish of Old Ross, and county of Wexford, held by him under a lease 
bearing date the 21st August, 1845, from Edward Westby Nunn, of Cheltenham, 
landlord of the said Edward Carr, in respect of the said lands, viz. : — 

1. Building two limekilns on manure bank, 31 feet 9 inches by 20 feet high; 
walls, 24 inches thick ; platforms and protecting wall, 23 feet, built in or about 
the year 1847. 

2. Steward's house on manure bank, 22 J by 17 feet 10 inches, 10 feet high, 
slated with ton slates, built in or about the year 1849. 

(1) Before the Lord Chancelloe, eis, JJ., Deasy, B., Lawson and 
the Master of the Rolls, the Vice- Baeuy, JJ., and Dowse, B. 
Chancelloe, Fitzgerald and Moe- 

Voi. I. 7 
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8. Cow-houses in yard, 60 feet 6 inches by 15J feet wide, 9 feet high, and 
adjoining gate in yard 14 by 10, built in the years 1860 and 1867. 

4. Corn-house in yard, 32 feet by 15, 10 feet high, 22-inch walls, built in or 
about the year 1850. 

5. Hay-shed in yard, 32 feet 4 inches by 21^ feet, 18 feet high, timber up- 
rights, stone blocks roof, built in the year 1871. 

6. Pigsty and yard in ditto, 14 feet 9 inches by 8^ feet, 8 J long, built in the 
year 1862. • 

7. Boiling house in yard, 23 feet by 16 feet, 14 feet high, built in or about 
the years 1853 and 1867. 

8. Protecting wall to outer yard from pill and buildings in yard, 80 feet, and 
9 feet high, built in or about the year 1849. 

9. Additional buildings to dwelling-house, 52 feet by 23 feet, built in the 
years 1845, 1846, 1849, and 1852. 

10. Two banks, reclaiming land from river, 294 feet long, and draining land 
reclaimed, built in or about the years 1846, 1847, and 1853. 

' 11. Two conservatories, 20J feet by 10 feet, and 31 feet by 13 feet 10 inches, 
built in the years 1853 and 1868. 

12. Entrance lodge, gate and piers, 18J feet by 15j feet, 8 feet high, built in 
the year 1847. 

13. Wall to road, protecting lawn, 1040 feet, built in or about the years 
1847, 1848, and 1849. 

14. Garden walls, 198 feet east by 126 feet south, by 188 feet west and 
166 feet north. 

The total value of the above items, as stated in the notice of 
intention to file the schedule, vras £1379 Os. ^d. 

All the items were disputed by the landlord (the Eespon- 
dent). By lease of the 21st of August, 1845, which was set forth 
in an appendix to the case, the Respondent demised to the 
claimant : — 

" All that and those the house, offices, land, and premises, together with the 
quay, landing-place, or manure bank, at Camlin, containing in the whole eight 
acres late Irish plantation measure," to hold from the 29th of September, then 
last past, for the lives of the three cestui que vies therein named, and for a term 
of thirty-one years from the death of the survivor, at a yearly rent of £35. The 
lease contained a reservation to the landlord of "all mines, minerals, quarries, 
and royalties, of every description, and all timber and trees, in and upon the de- 
mised premises, with liberty to enter thereon, with horses, carriages, and labour- 
ers , and to dig, search for, raise, cut down, and carry away the same, upon 
making reasonable allowance for any trespass,-or injury, occasioned thereby; and 
liberty of hunting, fishing, and fowling in and upon the demised premises." 



The last surviving cestui que vie died in 1867. 
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It was admitted by the Respondent that all the alleged im- Land Court. 
provements, allowed by the order of the Chairman, were made by ^^'^^- 
the claimant after the execution of the lease, and were of the Cakr 
nature and description set out in the Schedule sought to be filed Numn. 
in the Landed Estates Court, and were made at the dates therein 
mentioned. The following evidence was given before Mr. Justice 
Fitzgerald on the hearing of the Appeal, and was set out in the 



Edward Carr, the claimant, was examined, and gave the fol- 
lowing evidence : — " I am a solicitor in New Eioss, and the lessee 
of the lease of the 21st day of August, 1845, now produced. The 
house and premises thereby demised are about one mile and a 
half, Irish, from New Ross. I had my office in New Ross when 
I took that place (Camlin Lodge) as a residence. At the time of 
the execution of this lease, the land thereby demised was part in 
pasturage and part under potatoes, and the embankment, which 
I subsequently reclaimed, was covered at high tide. At the time 
of the execution of the said lease, the dwelling-house thereby de- 
mised contained only four apartnients, each 12 by 14. It was 
then a slated hunting-lodge. There were out-offices, consisting 
of stabling for five horses, part of a kennel for hounds, and two 
other houses, one of which might be used as a cow-house and the 
other as a coach-house. The parts shaded blue on the map or 
plan now produced represent the old premises. Since the execu- 
tion of the lease I made all the improvements set out in the 
Schedule allowed by the order of the Chairman, and they are of 
the date, nature, and description therein specified as admitted by 
the Respondent. The fences which, at the date of the lease, 
existed on the lands have been since levelled, and the land at 
present, except that occupied by the house and what is described 
in the Schedule as the manure bank, consists of three divisions — 
a garden, containing about half an acre, a lawn, including reclaimed 
land, containing about six acres in pasture, and a field, containing 
about half an acre in tUlage. The quantity of land in the manure 
bank is about three quarters of an acre and two perches. The 
dwelling-house and offices were exposed to trespass from persons in 
boats upon the river until protecting wall, No. 8_in the Schedule, was 

7t 
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Land Court, built. The garden walls were also necessary, as also proteoting 
^^^^- wall to road (No. 13 in tlie Schedule), to prevent trespassers from 
Carr the road. The lands are situated on the hank of the Eiver Barrow, 
NuKN. and are more than two statute miles, and less than two Irish 
miles, from the town of New Eoss in the county of Wexford. I 
have three farms in the neighhourhoo^ of Camlin Lodge, contain- 
ing over 110 acres, which I farm, and of which sixty-five acres are 
in tillage; and I use part of the new offices I now claim to 
register for the purposes of those farms. My cows are kept in the 
offices in winter. The cow-houses are sufficient for fourteen or 
fifteen cows. The steward's house was built for a man who acts 
as steward and as gardener at Camlin. The boiHng-house is for 
preparing food for the cows in winter. The limekilns are let to a 
man who sells lime. The dwelling-house now consists of three 
sittiag-rooms, a study, three bed-rooms, and servants' rooms, 
and it is my only residence in "Wexford. Camlin .Lodge was 
originally erected by old Mr. Nunn as a hunting-lodge, and I 
occupied it for five or six years before I got the lease which was 
executed when young Mr: Nunn came of age." 

On behalf of the Eespondent, Mr. Pearce Eyan, a land 
valuator, was examined, and deposed — "I have examined the 
claimant's premises. The two Umekilns are set to tenants who 
bum and sell the lime to parties in the country. The cow-house 
built by the claimant is quite unsuitable and unnecessary, it 
being built to hold fourteen cows, and the land would only graze 
four cows all the year round. The corn-house is imnecessary as no 
corn is grown on the land, and it is now used as a store-house for 
com. The boiling-house is also quite unnecessary. The two con- 
servatories are, in my opinion, quite unsuitable to an agricultural 
holding. The entrance lodge and garden wall are both, in my 
opinion, unsuitable. I know Camlin Lodge and lands, £20 
would be the proper rent if let for agricultural purposes. In 1851, 
I was employed to value them, and my valuation was then £28 
per annum for general purposes. The value has been greatly 
increased by the improvements as a villa residence. I valued it 
as it stood in 1831 [sic) at £35. The house and offices were then 
too large for an eight-acre farm." 

At thfe close of the evidence, counsel for the Eespondent con- 
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tended that the claimant's holding was not agricultural or paste- Land Court. 
ral, or partly agricultural and partly pastoral in its character, 1812. 
within the meaning of the 71st section of the Statute, and sub- Carb 
mitted that therefore the order of the Chairman should be reversed j^ J'jjjj^ 
and the case dismissed. 

The learned Judge intimated that his impression was in ac- 
cordance with this objection, but, at the instance of counsel for the 
claimant, reserved the question for the consideration of the Court 
for Land Cases Eeserved. 

The learned Judge also intimated his opinion that, of the im- 
provements specified in the Schedule, the items Nos. 5, 6, 8, 10, 
and 13 only, were suitable to the holding, assuming it to have been 
a holding within the meaning of the Statute ; and that all the other 
items in the Schedule were unsuitable to the holding, and should, 
therefore, be disallowed, and that the Chairman's order in respect 
of them should be reversed ; but counsel for the claimant con- 
tended that if the claimant's holding came within sections 6 and 
71 of the Statute, it was not open to the Judge to consider or 
determine whether the improvements sought to be registered were 
or were not suitable to the holding, and that he could determine 
only whether the said improvements were, in fact, made, and by 
whom they were made. 

The learned Judge intimated that his opinion was adverse to 
the contention of the claimant's counsel, but at his request reserved, 
that question also. 

The questions reserved were : — 

1st. Whether the claimant's holding was agricultural or pas- 
toral, or partly agricultural and partly pastoral in its character,, 
within the meaning of section 71 of the Statute ? 

2nd. Had the Judge authority to inquire whether the im- 
provements were suitable to the holding, or was the claimant 
entitled, as of right, to an order for leave to file in the Landed 
Estates Court a Schedule specifying all the improvements admitted 
to have been made by him on his holding ? 

The case stated that if the Court should be of opinion that the 
claimant's holding was not agricultural or pastoral, or partly agri- 
cultural and partly pastoral, within the meaning of the Statute, 
then the order of the Chairman should be reversed ; but if the Court 
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Land Court, should be of tlie contrary opinion, then the order of the Chairman 

1872. should be affirmed in the whole, or varied and affirmed only as to 

Caeu the items in the Schedule, Nos. 5, 6, 8, 10, and 13, according as 

NuNN *^® Court might be of opinion that the claimant was entitled to 

register the improvements actually made, or only such parts 

thereof as were suitable to the holding. 

E. Gibson, Q. C, and J. O. Gibbon, for the Respondent. 

The primary subject-matter of the demise was the dwelling- 
house ; the land was treated merely as an adjunct. The lease in- 
dicates on its face that this was so. It is a demise of the house, 
offices, land, and premises. The house, not the land, is placed 
first. It is a letting of the house, with the land as an appendage. 
According to Mr. Carr's evidence, he took the holding, not as a 
farm, but as a residence. The conclusion to be drawn from the 
evidence is, that this was a villa residence. Applying the evidence 
fairly, it cannot be treated as a holding, either agricultural or pas- 
toral, or partly agricultural and partly pastoral, within the mean- 
ing of the 71st section. The object of the addition of the 
words, partly agricultural and partly pastoral, was to meet the 
case of a holding, part of which was agricultural, provided 
the residue was pastoral. [Dowse, B. Tou contend that the 
real question is, whether it is a villa residence, with accom- 
modation lands, or a farm with a house upon it ?] The house 
was the principal subject of the demise, the land was the acces- 
sory. 

The second question which has been reserved turns upon the 
6th section of the Act. Before any schedule can be filed, it must 
be determined whether the works, which it is sought to register, 
come . within the definition of improvements in the concluding 
clause of the 70th section. Unless suitable to the holding they 
are not improvements. The Statute intended that the suitableness 
of the improvements should be determined while the matter was 
fresh, instead of being postponed until the expiration of the lease. 
[Dowse, B. Do you contend that works executed by the land- 
lord could not be registered as improvements unless shown to be 
suitable to the holding ?] The only object of enabling the land- 
lord to register is to rebut the presumption under the 5th section 
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that, except in certain cases, all improvements on the holding have -^a^"^ Cowt. 
been made hy the tenant or his predecessors in title. There would ' 

be no reason for putting any restriction on the landlord's power to Caeb 
register :Jo/<v. J?ar6e«'tow"(l), relied on in the Court below, has NuifN. 
really no bearing on this case. 

Butt, Q. C, and Blunden, for the Claimant. 

The meaning of the words, agricultural or pastoral, or partly 
agricultural and partly pastoral, must be determined by reforence 
to other portions of the Act. The 15th section specially excepts 
from the provisions of the preceding sections certain classes of 
holdings, and, amongst others, demesne lands, and town parks. If the 
7 Ist section have the effect attributed to it by the Respondent's coun- 
sel, what would have been the necessity for this exemption ? This 
is an instance in which exceptio probat regulam. The extent of the 
holding is immaterial. In the same section, the 15th, it was 
deemed necessary expressly to exclude from the operation of the 
antecedent provisions allotments of less than a quarter of an acre. 
The fair meaning of the 71st section is, that no holding, upon which 
there is substantially either tillage or pasture, shall be excluded 
from the operation of the Act, unless comprised within some of the 
classes which are expressly excepted. The object of the tenancy, 
save so far as expressed in the contract between the parties, af- 
fords no criterion as to the character of the holding. The lease 
imposes no restriction on the lessee in the use of the land, and 
contains nothing to divest the holding of its original agricul- 
tural character. The order in which the different parts of the 
holding are enumerated in the lease is purely accidental, and can- 
not raise any inference that the dwelling-house was the principal 
subject-matter of the demise. Clauses, containing a similar ar- 
rangement of the parcels, may be found in precedents of agricul- 
tural leases in Bythewood's Conv. 4, 626, and Woodfall's Law of 
Landlord and Tenant, 10 Ed. 1029. A test might have been 
supplied by contrasting the relative value of the house and of the 
land ; but no evidence upon this point was given. The demise of 
the quay, landing-place or manure bank, the reservation to the 

(1) I. R. Reg. & Land Act App. 82. 
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Land Court, landlord of the right to cut timber, and to kill game on the pre- 
1872. raises, render it most improbable that the lease was accepted solely 
Caer for residential purposes. As between landlord and tenant, the cha- 
Nttnn racter of the holding is to be determined by its condition at the 
commencement of the tenancy, imless the contract of tenancy con- 
tains special stipulations, as to the use and employment of the 
premises, capable of impressing them with a dififerent character. 

As to the second question : except for the interpretation clause, 
the Chairman would be clearly bound to permit the registration of 
works executed by the tenant, without regard to their nature. The 
claim to register is simply a proceeding to perpetuate testimony, 
in which an investigation of the suitableness of the improvements, 
or, in other words, the right to compensation for them, would he 
irrelevant, premature, and useless. The schedule is only prima 
facie evidence that. improvements were made. Upon the subsequent 
claim for compensation, the party whom it is sought to charge in 
respect of them, may displace that evidence by showing the un- 
suitableness of the items. The proper time to investigate the 
suitableness of the alleged improvements is when the claim for 
compensation is made. The 6th section is as much for the protec- 
tion of the landlord as of the tenant. The argument of the Ee- 
spondent's counsel involves the proposition that the Chairman has 
no jurisdiction, even at the instance of the landlord, to allow works 
to be registered as improvements, unless shown, at the time of regis- 
tration, to be suitable to the holding. But the value and nature 
of the holding may alter before the termination of the tenancy ; 
and works, originally of doubtful suitableness, may be rendered 
unquestionably suitable by the altered condition of the holding. 
The inevitable consequence of such a theory would expose the 
landlord to claims for compensation in respect of works perhaps 
executed by himself or his predecessors in title, without his having 
had the opportunity of preserving evidence to show by whom they 
had been executed. 

Eeferring to the interpretation clause, and treating it as incor- 
porated with the 6th section, the effect is, that evidence may be 
preserved to show by whom works on the holding were executed, 
whatever be their nature. It is the claim made by the Schedule 
that is to be disputed ; that is, a claim by landlord or tenant, as 
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the ease may be, that the items, specified in the schedule, are ^and Court 
works executed lay the claimant or his predecessors in title. By ^^'^ • 
whom the alleged improvements were made is the sole matter in Care 
difference, and the only proper suhjeet of inquiry, in proceeding Nunn. 
upon such a claim. 

LoKD O'Haban, L. C, delivered the judgment of the Court : — 

This case has heen very well argued ; we have had every 
material consideration affecting it brought under our notice ; and we 
do not feel it necessary to postpone the judgment of the Court. It 
would be extremely difficult to determine generally, and by any hard 
and fast rule, what is a holding agricultural or pastoral, or partly 
agricultural and -partly pastoral, within the contemplation of the 
Land Act. Every case must be determined very much as we shall 
endeavour to determine this case, upon its own special circumstances. 
Here the question arises, whether or not a particular holding, which 
consists of a house and some eight acres of land, is to be dealt with 
as agricultural or pastoral', or partly agricultural and partly pas- 
toral, or residential only ? We do not mean to determine that eight 
acres might not constitute an agricultural or pastoral holding ; or 
that, und.er certain circumstances, a much smaller piece of land con- 
sisting of four, three, or even two acres, might not be properly con- 
sidered as such. We have to regard the nature and extent of the 
property, the object with which the tenancy commenced, and the us© 
which the claimant has made of the tenement, in order to determine 
the nature and character of the holding. In this case, can we pro- 
nounce it to be agricultural ? No one contends that it can be dealt 
with as pastoral. To aid us in answering the question, we have, first, 
the evidence of Mr. Carr himself. He says, that he took this place . 
as a residence. He is a solicitor, and he has an office in New E.oss, 
from which the holding is distant about a mile and a haK. He 
took it as a residence, and he describes what it originally was, 
and how it was used by him. Mr. Nunn had employed it as 
a hunting lodge, and so it was afterwards employed by the claim- 
ant. It is not asserted that, in taking the place, Mr. Carr took it 
with a view to agricultural pursuits, or for the purpose of making 
profit in the way of agriculture, or that he did make profit of it in 
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JjanA Court, any suoh way. He had his farm heside it : and for this, and the use of 
- ' other occupants in the neighbourhood, his kilns and toiling houses 
Carr were erected and employed. In addition, we have the evidence of 
Nttnn. Mr. Ryan which distinctly describes the holding as a villa residence. 
Further, the parol testimony is sustained by the terms of 
the- lease, and still more persuasively by the terms of the 
claim. The terms of the lease do not absolutely resolve the ques- 
tion, but it is to be observed that they make the house and the 
premises connected with it the primary subject of the demise, and 
that the land is only treated as an addition and adjunct. It is an 
accessory to the principal — the residence of the lessee. But more 
than that, looking at the schedule to the claim presented — a remark- 
able and startling document — for the purpose of discovering what 
may be sought from the landlord hereafter if the registration takes 
place, we find that the amount demanded, in respect of this tene- 
ment of eight acres and a house which originally had only four 
rooms, is a sum of £1379 Os. M. Supposing the holding to have 
been agricultural, it would be difficult to imagine that such a great 
expenditure could have legitimately taken place for agricultural 
purposes or with a view to them, and the schedule demonstrates 
that its purposes were essentially different. Take the details: 
[His Lordship read the schedule of alleged improvements]. In 
the face of that statement of the particulars of claim for improve- 
ments in the dwelling-house, walls, garden, &c., are we to hesitate 
in saying that this large expenditure was incurred, not to aggran- 
dize an agricultural holding, but to make a villa residence i more 
comfortable and more respectable ; or, can we possibly believe that 
the premises derived, or were meant to derive, advantage from that 
expenditure for agricultural purposes ? The demand, in any view, 
seems enormous ; but its very nature precludes us from making it 
a charge as for agricultural improvements. 

We think it reasonable, as I have said, in deciding upon the 
character of a holding to have regard to its extent, the object with 
which the tenancy commenced, and the use to which the land has 
been applied; and, in this case, I have no doubt that the claimant 
commenced his tenancy and made his outlay to secure for himseK 
a convenient dwelling ; that he took the land, as attached to the 
house, for that purpose only, and that, but for the house, he would 
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never have dreamt either of accepting the lease or incurring the Zand Court. 
expenditure. l^'^^- 

We cannot hold that this house was not taken hy the claimant 
for the purpose of a residence, or that he ever intended to employ the 
eight acres except as ancillary to that purpose and for the beneficial 
or ornamental use of the house as such, and we are, therefore, of 
opinion that the Judge was right in intimating his dissent from 
the decision of the learned Chairman in favour of the claim. 

In determining this, we have substantially decided the case 
against the claimant. But there remains the second question 
which has been reserved and argued — whether, at the time when 
the claim to register is made, the suitableness of the improvements 
should be shown and determined ? And although, as I have said, 
our decision upon the first matter disposes of the whole case, as far 
as the claimant is concerned, it is not desirable, after an argument 
such as we have heard upon the second — a question of great and 
general importance — that the opinion of the Court upon that ques- 
tion should not be intimated to the profession and the public. Upon 
it, also, we concur with the learned Judge who reserved the case. 
That question is, whether it be the right and the duty of the Chair- 
man, of the Judge who hears the appeal, and of this Court, upon 
which rests the ultimate responsibility of decision, to enter into a 
consideration of the suitableness of the alleged improvements to the 
holding on which they have been made ? We entertain no doubt that 
it is. If we had not before us the interpretation clause, it might have 
been more plausibly contended that works actually done upon the 
holding, on the requisition of landlord or tenant, without regard to 
their nature or results, should be registered : and this has been Mr. 
Butt's contention. But it seems to me that, even in the absence 
of that clause, and upon the plain construction of the 6th section of 
the Statutg, when the Court is asked to register "improvements" 
it must necessarily inquire whether real improvements — worthy to 
be so called — have been made, and that it is not sufficient to show 
that certain work has been done, or certain expenditure incurred, 
without regard to its character and application. If the matter 
rested only on the 6th section, the Court could not fulfil its duty 
without making this inquiry, fully and carefully ; and should it, in 
the result, appear, that there is nothing presented in the schedule, 
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Land Court, which cotdd, within the meaning of the section, be fairly deemed an 
1872. " improvement," the claim to register ought to be refused^ Other- 
Caer wise, if foolish, or capricious, or wholly unsuitable expenditure 
NuNN were incurred, it would be incumbent upon the Chairman, or the 
appellate tribunal, to register, as improvements, works iadeed 
actually done, but calculated, instead of improving, to injure or 
destroy the property sought to be*iinjustly charged with the value 
of them. That seems to me equally repugnant to common sense 
and to the fair construction of the 6th section. But, when we come 
to consider the interpretation clause, if, without it, there could 
have been any reasonable doubt, that doubt vanishes altogether. 
[His Lordship read the interpretation clause]. This is what, the 
legislature describes as an improvement ; and that is no improve- 
ment which does not add to the letting value of the holding on 
which it is executed and is not suitable to such holding. When a 
claim is made to register improvements, and the inquiry is, 
whether they should be registered or not, the question must 
be, have there been such improvements as are described in this 
clause ? And, before a single item of the schedule can be regis- 
tered, the Court must determine whether that item points to an 
improvement such as that clause specifies. In our opinion, the 
inquiry, in such a case as this, whether the works executed were 
improvements such as the Statute contemplates, is imperative upon 
the Court, and it cannot fulfil its duty, if it neglect that investi- 
gation. 

The result will be that the decision of the learned Chairman 
must be reversed, and the claim disallowed with costs, to be paid 
by the claimant. 

Attorney for the Claimant : E. Carr. 
Attorneys for the Eespondent : Little Sf Elgee. 
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I (Court tor Land Cases Eeserved) (1). ^"^^ Court. 

1872 
MICHAEL FEIEL, Appellant ; The EAEL of LEITEIM, - 

Eesponbent. 

Landlord, and Tenant [Ireland) Act, 1870—" Ulster Tenant Right custom" — 
Condition — Performance — Burthen of proof — Compensation for loss of 
tenant-right. 

A holding in Ulster — on an estate where the rule was against subdivision on 
pain of forfeiture — ^was proved to be subject to a usage that, in case of sub- 
division, the landlord should require the person coming in to sell his interest to 
the other occupier, so that the land should be in the occupation of a single 
tenant only ; in default of compliance with which, the landlord should be en- 
titled to evict: the holding was subdivided, and the landlord ejected the tenant 
without having required him to sell: — Held; 1. That the custom was indi- 
visible ; 2. that the requisition to sell was a condition which the landlord was 
bound to perform before he proceeded to eject ; 3. that it lay upon the landlord 
to prove performance of it ; 4. that, the landlord not having proved perform- 
ance of the condition, the tenant was entitled to compensation for the loss of the 
tenant-right. 

The claim was of a tenant-right to sell subject to the approval by the land- 
lord of the incoming tenant : — Held, that the generality of the right claimed 
did not preclude the tenant from availing himself of the particular custom 
proved. 

Whitbsidb, C. J., and Moeeis, J., diss. 



Case reserved byLAwsoN, J., with the concurrence of Keogh, 
J. — the Judges of Assize at the Summer Assizes, 1872, for the 
county of Donegal — ^upon the hearing of an' Appeal, brought by the 
claimant against the decision of the Chairman of the County, who 
had dismissed the Appellant's claim for compensation under the 
" Ulster Tenant Eight Custom," which in the notice of claim was 
stated to be " the right to sell, by public or private sale, the inte- 
rest of the said tenant-right of said lands to the highest purchaser, 
subject, however, to the approval of the incoming tenant by the 
landlord." 

The landlord's notice of dispute traversed that claim. 

(1) Before the Loud Chancelloe, Fimgeeaib and Deast, BB., Moeeis, 
the LoED Chiee JgsiicE, the Mastee Lawson, and Baket, JJ., and Dowse, 
01' THE Rolls, theViOE-CHANCELLOB, B. 
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Land Court. rpj^e Case stated as follows :— 
1872. 

~ " The holding, in respect of which the claim was made, was upon the estate 

^_ of the Respondent, and was proved to be subject to the Ulster tenant-right cus- 

Ld. Leiirim. tom. It was contended, on behalf of the Respondent, that the claimant, by 
sub-dividing his holding contrary to the rule prevailing on the estate, had dis- 
entitled himself to the benefit of the custom. George Friel, the father of the 

# 
claimant, was originally the tenant of the holding ; he died in 1865, leaving two 

sons— Michael, the claimant, and Daniel. After the death of George, Michael was 
recognized as the tenant, and the receipts were given in his name ; but George 
Friel had, in his lifetime, made a division of the farm between Michael and 
Daniel, and Daniel continued to live upon the farm, and had a house upon it; 
but Lord Leitrim was not aware of this until the year 1871, and treated Michael 
as the sole tenant ; he then brought an ejectment, and in December, 1871, 
evicted Daniel and Michael. It was proved, on behalf of Lord Leitrim, that it 
was the duty of the bailiff to report tothe office any case of sub-division — that 
he did not report this case, and that Lord Leitrim or his agent did not know of 
it until 1871. It was proved that sub-division was contrary to the rules of the 
office, and that the usage was, when sub-division took place, to require the per- 
son who came in to sell his interest to the other occupier, and, if the parties did 
not agree as to the price, a person was appointed by the office to settle the price 
to be paid to the person going out. In case the parties did not carry out the 
arrangement, so that the land should be left in the occupation of one tenant, they 
would be all evicted. It was not proved to be the usage to evict the parties 
without giving them the power of disposing of their interest to a single occupier. 
Under the above circumstances, it was contended, on behalf of the claimant, that 
he had never sub -divided the land, and that, in any case, according to the usage 
proved, he should have been allowed to sell and dispose of the interest in the 
farm. 

" The question for the consideration of the Court is, whether the claimant 
disentitled himself to claim the benefit of the custom to which the holding was 
subject, if not discharged from it by sub-dividing in violation of the usage? 

" If the Court shall rule in favour of the Respondent, the Appeal is to be dis- 
missed with costs. 

" If the Court shall rule in favour of the claimant, there is to be a decree for 
£169 compensation with costs." 

M'Causland, Q. C. and M'Conkey, for the claimant, contended 
tliat the holding of the claimant, being proved to be subject to the 
Ulster Tenant-Eight Custom, and the custom relied upon by the 
Eespondent for the purpose of defeating the claim, being one 
requiring him to do certain things which he had not done, the 
claimant was thereby entitled to claim compensation, as if the 
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alleged usage of the estate did not limit the operation of the £md Court. 
Ulster Tenant Eight Custom as regarded his holding. 1872. 

Friel 
The Solicitor- General, and S. Solmes, contra, argued that the r j"" 
usage affecting the estate waa one and indivisible, and that the 
claimant, not having performed the duty required of him by the 
usage, was disentitled to recover. 

The Court reserved judgment. 

The Lord Chancellor : — Pec. 19. 

In this case, the claimant, Michael Friel, made his claim under 
the first section of the Land Act, seeking compensation according 
to a tenant-right custom of Ulster, which he thus described : [His 
Lordship read the claim as above set out]. This claim Lord 
Leitrim disputed, and the learned Chairman of Donegal pro- 
nounced in his favour, and disallowed it. It was then brought 
by appeal before Mr. Justice Lawson, who reserved the question 
raised by it for this Court, and has thus stated the material facts 
as proved before him. [His Lordship read the Case as set out above]. 

Now, in the first place, it is right to observe, with reference to 
some of the observations made at the Bar, that the judgment of this 
Court must be founded upon the facts so stated by the learned Judge, 
and upon nothing else. We must take the statement of them 
to be perfectly correct, and draw from them, as best we can, con- 
clusions warranted by law. If erroneous principles have been 
adopted, or if a manifest necessity for fuller inquiry appears, it is 
in our power to have that inquiry instituted, arid to remit the case 
to the Court below, with such directions as we may deem expedient; 
but whilst the Case submitted by the Judge remains before us — 
no such error or necessity existing — we must abide by its allega- 
tions and assume them to be, at once, accurate and sufficient for 
the. purposes of decision. 

So dealt with, the matter in controversy does not seem to me 
very complicated or difficult. The learned Judge has found, that 
the estate of Lord Leitrim was proved to be subject to " the Ulster 
Tenant-Eight Custom." It is conceded, that there are many customs, 
all bearing the character of tenant-right, in various districts and on 
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Land Court, various properties of the northern province ; but we must take 

■'-^'^^- this finding to hawe regarded the special custom relied on in the 

Friel claim, to which it has obvious and necessajy reference, and which 

Lb. Lsitbim. ^^ afterwards described in the Case as " the usage proved" 
. . . "to sell and dispose ofthe interest in the farm." The claim- 
ant, as a tenant ofthe estate, having become, under the Statute, en- 
titled to the benefit of this usage, the, question is, whether he forfeited 
his right to compensation by reason of the subdivision which was 
made by his father, to which he was a party, and for which he was 
responsible ? Lord Leitrim says he did : that he was properly evicted 
and has foregone all interest in the tenant-right, inasmuch as the 
general usage, found by the' Case, was qualified by another, which, 
according to the rules of the estate, made subdivision equivalent 
to forfeiture. And it is plain, notwithstanding aU we have heard 
upon the point, that if there had been no further qualification, and 
if the landlord and the tenant had willed it, such might have been 
the custom and such its operation. But was it so ? In my 
opmion, it was clearly otherwise, according to the evidence reported 
by the Judge. That evidence established a usage, not simple but 
composite, made up of several parts, but to be dealt with as a 
whole in its effect on the relations of the parties. It was a gene- 
ral usage, giving a claim to the benefit of tenant-right ; and that 
claim was qualified and defeasible, and to be forfeited by the fact 
of subdivision contrary to " the rules of the office." These were 
two parts of the usage : but there was also a third. The sub- 
division did not, per se, according to the Judge's finding, work the 
forfeiture. It was a step towards that result, but only a step ; for 
the usage proved made it incumbent upon Lord Leitrim, " when 
subdivision took place," " to require the person who came in to sell 
his interest to the other occupier," and if the parties did not agree 
as to the value, a person was to be appointed " by the office" to 
settle the price to be paid to the person getting possession. And then, 
if the arrangement thus effected was not carried out " so that the 
land should be left in the possession of one tenant," the tenants 
were all to be liable to eviction. But the right to evict, for the pra-- 
pose of extinguishing the tenant-right, was dependent on the making 
of the requirement, and the fulfilment of the conditions so pre- 
scribed; and, failing these, the mere subdivision was not sufficient to 
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confer that right upon the landlord. Lord Leitrim dealt with the Land Court. 
matter as if he was not hound to make any requirement or fulfil ^^^^- 
any condition, or afford any opportunity for the creation of a single Feiel 
tenancy. He proceeded at once to evict, and therefore he did lj,. Lbiteim. 
that which was not warranted by the usage. The forfeiture of the 
tenant's right under the custom was not completed, and he was 
relegated to that right in its integrity, as fully as if there had 
been no subdivison whatever, or, as if he was an ordinary tenant 
relying on it under ordinary circumstances, and free from any cus- 
tomary restraint against assignment to another. 

If Lord Leitrim had made the requirement and applied the 
usage, not only as giving the effect of conditional forfeiture to sub- 
division, but also as operating for the tenant's benefit by securing 
the power of sale to a single occupier, his authority to evict 
would have been complete, and Friel would have been entitled to 
no compensation whatever. But he took another course ; and it 
seems to me the plain and inevitable conclusion, from the facts 
set forth in the Case, that the decision of the Court below must be 
reversed, and the claim allowed to the extent of £169, as settled 
on appeal by the learned Judge. 

It was suggested in the course of the argument that the " Case 
reserved" does not present sufficient proof of Lord Leitrim's ne- 
glect to make the requirement prescribed by the usage as the con- 
dition of eviction : and we were pressed, on this ground, to remit it 
to the Court below, that further inquiry might be made upon the 
point. But I do not think that we need any assistance of the kind. 
The learned Judge has stated, that the facts w^ich he sets forth 
were the facts proved before him, so far as they affect the question 
reserved — that is, I take it, all the facts material for the consideration 
of that question. We must assume that he has given those facts fully, 
and that assumption •excludes the supposition that there was any 
proof of the essential requirement by Lord Leitrim. The duty of- 
making that requirement was cast upon him : and on him also lay the 
onus of showing affirmatively that such a requirement, in fact, was 
made. It did not rest on the claimant to prove the negative ; and, 
this being so, and no evidence on the point being reported — mani- 
festly, because none was given — there is no need of further investiga- 
tion, and the case of the Eespondent fails, through his own default. 
Vol. I. 8 
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Land Court. Again, we were pressed by an argument on tlie form of what 
1872. have been called " the pleadings ;" and it has been said that the 
Fribl claimant should fail because he relies on the general usage, with- 

Ld. LiciTEiM. °^'t the qualifying conditions which are proved to have been attached 
to it. But it appears to me — without at all conceding that the prin- 
ciples of pleading are to be strictly applied to claims and disputes 
under the Land Act — that the case was quite properly stated in 
the claim. It sought the entire benefit of the general usage, and, 
if our decision be correct, Friel was entitled to seek it ; for, as I 
have said, the omission of Lord Leitrim to fulfil the obligation cast 
upon him, relegated the tenant to his general right ; and on that 
right he was warranted to insist, unless the Respondent could 
affirmatively, and by way of answer, meet his reliance on it by 
showing that it was nullified, under the actual circumstances, by 
the operation of the rules of the estate — which he has failed to do. 
As to the amount of damages much has been said ; but, what- 
ever may be the equities, if there be any, between the brothers 
Friel, the claimant here was the accepted and recognised tenant of 
Lord Leitrim, and the only person by whom, under the Land Act, 
the compensation could possibly have been claimed. I do not 
think, therefore, that this contention is maintainable on Lord Lei- 
trim's part : and I shall '^nly add, without discussing the matter 
further, that, as to damages, no question has been 'reserved, and 
that I see no reason for doubting that the learned Judge, who had 
so much better opportunity of forming a correct opinion on the 
point than we possess, reached a perfectly right conclusion. 

The result is, that the dismiss of the learned Chairman must 
be reversed, and a decree for £169 pronounced in favour of the 
claimant. 

Whiteside, 0. J. : — 

This case comes before the Court upon a case stated for the 
opinion of the Court by my Brother Lavpson. 

The claimant, as tenant to the Eespondent of the lands of 
Ballymichael, in the county of Donegal, in his notice of claim 
claimed the benefit of the following tenant-right custom, viz: —the 
right to sell, by public or private sale, the interest of the said 
tenant in the tenant-right of said lands to the highest purchaser, 
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subject, however, to the approval of the inooming tenant by the Land Court. 
landlord, and in lieu thereof he claims a sum of £400 sterling. ^^"i^- 
This claim is resisted by a notice of dispute of the above claim on Friel 
the part of the Eespondent, in which he disputes the claim and ^^ L^iTRiir 
every part thereof; and so the issue was raised between the parties. 
The claim, it appears, was dismissed in the Court below, but which 
dismiss was appealed from to Mr. Justice Lawson, who, on hear- 
ing the appeal, reserved, in the manner stated, the question as 
to whether the subdivision of a holding defeats a claimant's 
tenant-right custom. The 16th and 17th sections of the Act, with 
the forms of procedure given, in addition to the Judges' rules, 
testify to the necessity of reasonable exactness in the preparation 
of these documents. In the precedent furnished of a notice of 
claim in respect of an Ulster tenant-right custom, a blank is left 
for the insertion of the custom relied on ; and in the note we read, 
" Here state with particularity the tenant-right custom in respect of 
which compensation is claimed, together with the amount and 
detailed particulars of the claim" ; and when we look at the 17th 
section we read, " On receipt of the notice, the landlord shall be 
deemed to have admitted the claim made by the tenant, unless 
vrithin the prescribed time, and in the prescribed manner, he serves 
a notice on the tenant, stating that he disputes the whole or some 
portion of the claim made by the latter." It was strongly con- 
tended by Mr. Holmes that the manner in which the landlord was 
to dispute the benefit of the exclusive right claimed was by a tra- 
verse and denial of that right, and that if the right claimed was 
displaced, a modified right could not, without amendment, be set 
up and entertained. It may be for some such reason that Mr. 
Butt, in his valuable Commentary, suggests that the preparation 
of the notice wiU. require attention and care. The argument of the 
learned counsel was not destitute of reason, nor without authority 
to support it, viz., that it was the right claimed the Defendant 
came prepared to meet, and that on a traverse of that right, if it 
were shown that the right claimed was subject to a condition and 
qualified, the traverse was proved, and the claimant should be put 
to another and better prepared claim ; and, undoubtedly, this argu- 
ment has a principle in it. For in the case of Metzner v. Bol- 

8t 
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Land Court, ton (l),itwas decided that a defeasible contract could not correctly be 
1872. described as an absolute one. There the contract declared on was, 
Friel that the Defendant undertook to employ the Plaintiff for a year, 

T „ T !"■ „ but the true contract was, that the Defendant did employ him for 
a year, determinable at any time by a three months' notice ; and it 
was held that the contract declar^ on was disproved under this 
assumpsit. Baron Parke, in his judgment, saying, " had this 
defeasance been stated by way of plea to this declaration, it would 
have been demurrable specially before special demurrers were 
abolished, on the ground that it amounted to the general issue, 
because it was a qualification of the contract itself, and therefore 
an argumentative denial of the contract alleged." "A contract 
with a defeasance is not the same as a contract without one." It 
may have been the ground of the original dismiss of this claim, 
that it appeared that the absolute right claimed — to sell by private 
or public sale to the highest bidder — was not the true existing 
right, which was qualified and different through the usage affect- 
ing the estate ; then, even independently of the serious question 
of the effect of a subdivision against the express rules or usage on 
the estate controlling the claimant's right by nature of his holding, 
the claim was defeated. The statement of my Brother Lawson; 
in the reserved case is — " The holding in respect of which the claim 
was made was upon the estate of the Respondent, and was proved 
to be subject to the tenant-right custom." Does that mean the 
right the benefit of which was claimed by the present notice ? I 
should say, from the whole of the facts, it does not. Unless it were 
clearly proved, I could not hold that any such custom prevailed on 
Lord Leitrim's estate — namely, the absolute, unconditional right 
claimed. If the custom were general throughout Ulster it might 
be otherwise, but no such unusual custom exists throughout Ulster, 
and, therefore, here again the benefit of a right to sell claimed may 
be one thing, and that adjudicated upon quite another thing. 
What is the Ulster tenant-right custom ? [The Lord Chief 
Justice read the first section.] (2). Where do we find in the 
Statute a definition of it ? It is the usage and custom affecting the 
particular holding which must be claimed and ought to be proved. 

(1) 9 Ex. 518, 523. (2) Nolan & Kane's Ed. xixv., and note. 
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It seems to me that a benefit has been here claimed wholly Land. Court. 
different from that which was or could be proved : and, consider- ^^^^- 
ing the variety of the usages which makes the custom, that usage FKtBL 
which applies to the particular holding should be the one stated j^jj_ Leitrim. 
correctly and fairly on the face of the notice, and so proved ; 
otherwise a claimant would be enooupaged to put in the most ex- 
travagant and the most inapplicable claim, trusting either that it 
might not be met by a notice of dispute, or that he might in a 
scramble at Quarter Sessions get something more than he had any 
just right to claim. 

We have now, in the statem_ent of the case, the description of 
the contention before my Brother Lawson, and of the facts which 
sustained it. [The Chief Justice read the case as above set out.] 
On the question of subdivision here raised, it has been insisted, 
as I understood the argument, that the most express violation of 
the rule against subletting or subdivision, or assignment without 
consent and against the rule, i. e. the usage of the estate, does not 
affect the right to have compensation, if the benefit of the right be 
disputed ; which is somewhat alarming. I must demur to that ex- 
position of the law, and, for one, I would require more serious 
argument than I have heard, to adopt that conclusion of law. The 
abstract question is one of great importance. I wish to guard 
myself against being supposed to adopt the argument of Mr. 
M'Conkey, or his authority from a forthcoming publication on this 
question ; and although I do not mean now to consider at length 
how far the enactments relating to the Ulster custom of tenant- 
right, or any proceeding to enforce it, may be controlled or 
affected by what are termed the general provisions of the Act, yet 
it is impossible, in regarding such a large and critical question, to 
shut my eyes to the whole course of legislation in regard to it, and 
to the causes which led to it, in the repression of the mischief aris- 
ing from subletting and subdividing of farms. 

I cannot adopt the argument that on the vast question of the 
usages which constitute tenant-right, I must confine myself to the 
short, general, bald first section of the Act. It cannot surely b© 
disputed that at least the 18th section applies to Ulster and the 
questions to which the usages, called its custom, gave rise ; and in 
reading that section (vide Brooke, 46, and in notes), we have con- 
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Land Court, ferred upon us tH^ power to deal with the question, how far sub- 

1872. letting affects a claimant's claim for the benefit of his tenant-right 

Fkiel custom. It is the question finally put to us by my Brother 

T T "■ Lawson, although in connexion with the usage of the estate, and an 

Ld. Lkitkim. ' o o ^ ' 

usage forbidding expressly that subletting. Considering the past 
labours of the Legislature, embodied in many Statutes of impor- 
tance—considering the last Landlord and Tenant Act and its pro- 
visions — considering that when a tenant enters upon the occupation 
of a holding, with full knowledge of a rule, i. e. a local law of the 
estate, prohibiting subdivision, that he agrees either expressly, or 
it may be impliedly, to that very rule, and gains his holding by so 
doing; and, considering that he then purposely, not inadvertently, 
divides his holding' against the consent of his landlord, I should be 
of opinion that it would be a pernicious decision of this Court to 
affirm that such a tenant was abstractedly entitled to the benefit of 
the usages he had broken through, in as large measure as if he had 
respected and obeyed them. Even although, which I do not 
affirm, that a tenant in Ulster is not to be affected by the general 
clauses and provisions of this Act, yet, assuredly, the 18th section 
affords ample authority to deal with such a case. " If a tenant can 
divide with safety his farm into two parts, he may into four or 
eight, and leave his landlord to struggle against the difficulty and 
unpopularity of ridding his lands of the very likely resisting 
and loudly complaining intruders, while he claims and receives 
the full benefit of a custom or law. of the estate, which, upon this 
view, only exists to be violated. Therefore, if obliged so to do,- 1 
would be disposed to answer Me. Justice Lawson's question by 
deciding that the violation of the usage, i. e. of his agreement, dis- 
entitled the claimant to the benefit of the right he asserts. 

But the facts peculiar to this case must be regarded. George 
Friel, it seems, the father, was the tenant, and in 1865 made a 
division, I imply or infer, into equal halves, of the farm of which 
he was -tenant from year to year, between his two sons, Michael 
and Daniel. This was, the Case states, studiously concealed from 
Lord Leitrim, and the receipts were given to Michael. Now, 
upon this state of facts, what land had Michael to sell, or to give 
up, or to assign ? The portion, I say, the half he got from his 
father ; he never had more. If allowed to sell, what could he 
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sell? Just what lie had, and no more. If he quitted his farm, what Land Court. 
could he have the face to ask compensation for ? All he gave up, ^^^^' 



or could give possession of to another ; and that equally, or its value, 1*'riel 
should alone he here, if he was right in his contention, in my Ld. Le'iteim. 
opinion, the measure of his compensation. What more should he 
be allowed to claim, now that he is found out ? What are the re- 
lations subsisting between him and Daniel ? We have not, it is 
true, the quantity of land in the farm, the shares each took, the 
rent, or, save by, the general finding, the value. But no one 
acquainted with the business of life- could, on the facts we have, 
doubt that Daniel pays Michael his moiety of the rent, and pos- 
sibly something more. 

In ordinary cases, when a tenant sublets he does it for a consi- 
deration ; he increases the rent payable to him by his sub-lessee, 
and then the relation of landlord and tenant springs up and sub- 
sists between the sub-lessor and sub-lessee. I therefore think that 
the claimant, even if held to be unaffected by the subdivision, 
was only entitled to be compensated for all he had, which I hold t» 
be one-half the farm, while my Brother Lawson has stated he has 
been paid by this decree for the whole farm. What legal right 
Daniel has against Lord Leitrim it would be difficult to find out. 
Nobody, save Mr. M'Causland when pressed, suggested a solution 
of this difficulty in the case. He — arguing that, on principle. Equity 
is more elastic than the Common Law — ingeniously contended that 

* 

Michael might be viewed in the light of a trustee for poor Daniel,, 
his cestui que trust. In the presence of the lights of Chancery, I 
almost fear to offer a surmise upon the nature of this new kind of 
Equity, in which, a wrong being done, compensation is to be paid, 
by him whose legal rights have been invaded by a concealed in- 
truder — not indeed directly, which Equity, I guess, would forbid, 
but indirectly, and through a somewhat novel trust which Equity 
approves. 

But there remains to consider the effect of the other facts stated 
in this paragraph. [The Chief Justice read the paragraph of the 
case beginning with the words, " It was proved on behalf of Lord 
Leitrim."] Now I understand the meaning of this fair and liberal 
usage, stated to exist on the estate, in affirmance of the custom of 
tenant-right, to be — One occupier only is, according to the usage 
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Land Court, of the estate, to remain on it, and as the person who was originally 
^^'^^- in possession has,* for money or for his own advantage, allowed the 
Fkiel intruder to get in, he must huy him out ; he may agree with the 
Ld Leitrim iiit'^der, and unless they choose to agree upon the sum to be paid to 
the intruder by the person, the original occupier, who is to remain — 
both may be evicted. If they resolve not to agree, what is to be 
done ? Is it not the fair meaning of the usage, that the original 
occupier who, in ordinary cases has done the wrong, knowing the 
rule, should name a price to be paid by him, possibly the very sum 
he has received with an addition for improvements, and give 
notice to the office of the fact, that its interference may, if neces- 
sary, be exerted. Here nothing of the kind is stated to have 
taken place. There is nothing done by the wrong-doers in obe- 
dience to the usage. It is not stated that Lord Leitrim did not 
require the occupier to sell to the intruder, or, more properly, 
as both had equal claim in point of time, the one to the other. It 
is perfectly consistent with the statement of the Case that these bro- 
thers agreed to do nothing— to avoid both Lord Leitrim and the 
office ; and if such was the case, to appoint an agent to adjust 
terms when it was determined to make none — but, on the contrary, 
to claim £400, get rid of Lord Leitrim and divide the spoil^I 
say to name a referee in such a case would be a futile proceeding. 
I think it consistent with the Case that the parties who had cleverly 
concerted so long their violation of the rules of the estate — ^now, 
when foimd out, resolved to keep clear of Lord Leitrim and strive 
to enforce payment of the great sum they claimed in compensation 
for dividing the farm, which I am satisfied they knew, from the 
facts, was the very thing they ought not to have done. 

I do not attach weight to the paragraph — to the last para- 
graph—" That it was not proved to be the usage to evict without 
giving the parties power to dispose of their interest to a single 
occupier." The Eespondent proves the rules of the estate ; he is 
not called upon to negative all other possible cases or probabilities. 
When the positive rules, are shown, it is their efi'ect which is to be 
considered and adjudicated upon. 

Therefore, on the question of the amount of compensation, and 
on the principle upon which it was awarded, and upon this latter 
question I have discussed, I am of opinion this case should be re- 
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mitted to the Court below to be reoonsidered, as, in my opinion, it Land Court. 
requires to be. The extreme importance of the subject, my ^^'^^- 
anxiety that the judgments of this Court may rest upon principles Fbiel 
which will command assent— and my respect for the judgmeiit of j^^^^ Leiteim. 
my Brother Lawson, will be my excuse for the length of this 
judgment. 

MoEKis, J. : — 

This case comes before us under the provisions of the 24th 
section of the Land Act, 1870. It appears the claim was dismissed 
by the Chairman ; an appeal was had to the Judges of Assize ; 
it was heard before my Brother Lawson, and was reserved by him, 
with the concurrence of his colleague on the Circuit, for this 
Court. The case sets out the claim ; it is in these words :'-[Here 
his Lordship read the claim. J By that Michael Triel alleges, and 
undertakes to prove, that his holding is subject to a usage " of a 
right to sell, by public or private sale, his interest in the holding, 
subject to the landlord's approval of the incoming tenant. The 
notice of dispute traverses the claim. That traverse would, if 
tested by the rules of pleading, defeat the claim, unless the claim- 
ant proves the right he alleges ; and although he proved another 
condition or modified right. The case proceeds thus : — [His 
Lordship here read the case down to the words " the Ulster tenant- 
right custom."] Now, the first difficulty arises, how to interpret 
the finding of the learned Judge. I presume I may say, without 
any fear of contradiction, that there is not, and was not any cus- 
tom or usage which could be defined under the name " The Ulster 
tenant-right custom." The impossibility of defining it was one 
reason why it could not be estabKsed as a legal custom before the 
Land Act. It was' as difi'erent and inconsistent as were estates 
and localities in Ulster; and, accordingly, the Legislature did not, 
because it could not, legalise any abstraction — "the Ulster 
Tenant Eight Custom ;" it did legalise " usages," in the plural ; 
thus recognising that they were many and different ; and, accord- 
ingly and properly, the form of notice of claim provided by the 
General Eules of this Court is entitled, " Form of a Notice of Claim 
in respect of an Ulster Tenant Right Custom." Is this a form of 
claim in respect of the Ulster Tenant Eight Custom ? No ; it is a 
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Land Court, claim for an Ulster tenant-right custom ; and it requires the 
1872. claim to set out with particularity the custom alleged. [The 
Friel learned Judge read the latter portion of the form of claim.] Well, 

Ld LBiiQiM ^^ ""■ ^^^ S^^® ^° interpretation to the Ulster tenant-right custom 
in the abstract, we are asked to add the words — " stated in the 
claim ;" and that the finding should be read thus — " The Ulster 
tenant-right custom stated in tKe claim." Why did not the 
learned Judge do so ? Because, to my judgment, the addition of 
such words would be wholly inconsistent with, if not in direct con- 
tradiction of, the subsequent finding as to the usage. The only 
interpretation that I can give to the finding is, that the holding 
was proved to be subject to an Ulster tenant-right custom — that 
is, according to the words of the Act, was subject to a usage in- 
cluded under the denomination of the Ulster tenant-right cus- 
tom. The case proceeds to state that the holding had been divided 
by George Friel, the tenant to it, in his lifetime, between his two 
sons, the claimant Michael and Daniel (no date of this event is 
given, nor the proportions) ; and that, after the death of George, 
in 1865, Michael, the claimant, was dealt with. The Case proceeds 
to state that it was proved that subdivision was " contrary to the rule 
of the office." I have here to consider how the case would be if the 
findings stopped here. By the finding — " contrary to the rule of 
the office" — I understand that subdivision was contrary to the 
usage prevailing on the estate ; such is the meaning attached to it 
in the entire paragraph where it is stated; and the learned Judge, 
in the question he submits for consideration, adopts it. [The 
learned Judge read the paragraph containing the question for the 
Court.] Now, as I have already stated, but again repeat, it is 
to a " usage" the holding is to be found subject. I cannot under- 
stand the word " custom" in the question, except as " usage ;" 
that is its statutable meaning. Well, read for " custom" in the 
question "usage," and the question answers itself, for it should be 
thus—" is its claimant entitled to claim the benefit of the ' usage' 
to which the holding was subject, if not discharged from it by sub- 
dividing in violation of the usage ?" And I answer, of course he is 
disentitled. But there is a further finding. [The learned Judge 
read the remainder of the paragraph, beginning " It was proved 
on behalf of Lord Leitrim."] How does that further finding 
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entitle the claimant to recover on the unconditional (except in so Zanel Court. 
far as the incoming tenant should he approved of) usage he as- 1872. 
serted in his claim and undertook to prove ? For the purpose of Friel 
my judgment I may concur in the argument that the word " re- lb_ Leitkim. 
quire" estahlishes that Lord Leitrim should be the active party in 
demanding the reduction of the holding to its original condition 
of one occupier, in the mode stated, by getting rid of the intruder ; 
but it has not been found by the learned Judge that Lord Leitrim 
did not take those steps. Neither is there a finding that he did ; and 
how are we to guess in the dark, when the Judge who heard the 
case did not decide, as appears to me, a vital part of the case, and, 
if he did, we do not know how ? But I will now even assume again, 
for argument sake, that there was a finding that Lord Leitrim 
had neglected to comply with this preliminary usage, after sub- 
division and before eviction, of making the demand for reduction 
to a single occupier, how would the Friel holding then stand as to 
usage ? A violation by the tenant of the usage in one respect by sub- 
division ; a violation by the landlord of the usage of a preliminary 
demand for reduction before eviction ? Surely the Priel holding, 
so blemished by subdivision, could not be in the position, nor could 
. the usage it was subject to be the same, as an unblemished holding 
which had not violated any of the usage. No ; the usage to which 
the Friel holding, thus blemished, was subject, was the usage of 
getting an opportunity of having the holding reduced back into 
the occupation of a single occupier. We are not asked whether the 
claimant would be entitled to compensation for breach of that 
usage, but we are asked to decide that the tenant of it is entitled 
to the same and as full benefit and compensation as would the 
holding if he had complied with the usage of the estate. The 
compeusation of £169, it is admitted, is assessed on that basis, and 
without any regard to the subdivision at all. The learned 
Judge states he only sets forth the facts which afiect the question 
raised ; and the ease does not give the date of subdivision, the 
contents, or rent of the farm ; bnt in my judgment there are 
other facts affecting the decision, which we have not. As far as I 
can collect them, the Friel holding, if it had not been divided, 
would have been subject to one particular usage of the denomina- 
tion of Ulster tenant-right custom ; when subdivided^ it became 
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Land Court, subject to another and different usage of the denomination of 
^^'^^- Ulster Tenant Right Custom. How can the latter be held to be the 
Friel former ? I have, very clearly to my own mind, arrived at the con- 

Ld. Leiteim elusion that the claimant was disentitled to the benefit he put forward 
in his notice of claim, and which is assessed at the maximum of £169. 
Whether he is entitled to any modified compensation would be 
another question, when it was raised, or at all events when it was 
proved. Such is my construction of the Land Act, as bearing on 
the facts of this case, so far as they transpire on the case. But it 
has been strongly urged that it would be a great injustice to allow 
the Respondent to evict without any compensation. Possibly, 
nay probably, that is so : but, accepting the invitation to leave the 
region of law and enter into that of " natural justice" — a term as 
difficult of application as even that of the Ulster tenant-right cus- 
tom — it strikes me to be quite as great an injustice that a tenant 
who has by himself or his predecessors in title, by subdivision, 
violated an important usage of an estate, against the doing of 
which a series of Acts of Parliament, including the Land Act, 
have attempted to cope — who would, if holding in the other three 
provinces and subdividing since the Land Act, be deprived of all 
compensation for eviction — should walk off with the fullest compen- 
sation that could be given to a tenant who had fulfilled all the 
obligations of the usage of the estate. Again, on any view of this 
case, supposing the claimant to be entitled to the claim he puts 
forward, how can he be entitled to compensation for the entire 
holding, and which has been assessed to him ? His claim is for 
his, Michael Friel's, right to sell his interest in respect of the 
lands. Well, suppose Lord Leitrim had given him permission to 
do so, what could he give the purchaser ? — The right to be recog- 
nised as Lord Leitrim's tenant of the whole farm, but only the 
possession of whatever part of it the claimant had ; or hie could 
give a purchaser the privilege of being the only recognised tenant 
of Lord Leitrim to the entire holding, with the further privilege 
of paying the entire rent of the holding ; but he could only give 
possession of his own part, and neither possession nor right of pos- 
session of Daniel's part. The Case does not say in what proportions 
the holding was divided. I fail to recognise any right, either in 
strict law or natural justice, for the claimant getting compensation 
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for what he neither possessed nor was entitled to possess. I pressed Land Court. 
this on counsel for the claimant during the argument ; the only -^^^^' 
reply I received was, that Michael would settle with Daniel— that Priei, 
Daniel could make no claim here, not being the recognised tenant j^j, leiteim. 
of the holding. That would be a strange state of the law of real 
property, even under the Land Act : that A. is to be paid compen- 
sation for the loss by B. of land, because B. cannot himself recover 
it, and because the relationship of the parties renders it highly 
probable that A. wiU deal honestly with B. I have given rdy 
judgment on the question reserved ; but I am further of opinion 
that the whole case, so far as it is stated before the Court, is to 
be dealt with, not merely on any question asked thereon, but as 
law and justice require. This Court would be no Court of Appeal 
if it was otherwise ; and the concluding part of the 24th section, 
constituting it, appears to me to leave the whole case as stated to 
be dealt with. [Here the learned Judge read the section.] In my 
judgment, this case should be remitted to the Chairman, to allow 
the claimant to amend his claim ; to ascertain as a fact if the 
claimant was required to get the holding into the possession of one 
occupier before eviction ; if he was, to dismiss his claim ; if he was 
not, to assess the damage he suffered by reason of such tisage not 
having being complied with. 

Lawson, J. : — 

In this ease, in consequence of some of the observations of the 
Lord Chief Justice and Me. Justice Mokkis, and as being the 
Judge who reserved the case, I think it necessary to make a few 
observations in expressing my concurrence with the judgment of 
the majority of the Court, as delivered by the Lokd Chancellor. 
In doing so, I do not mean to travel out of the region of law or to 
enter into that of politics, or to make any reference to the opinions 
of text-writers. I shall confine myseK to the language of this 
Case, according to its fair and reasonable import, and the language 
of the Legislature used in the Act of ParKament which we are 
called upon to expound. There has been a good deal of criticism 
by Mr. Justice Morris on the language of the Case. But I think 
that to ordinary understanding it is very plain indeed. I set out 
the notice of claim and dispute. I say that the holding, in respect 
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Land Court, of whioh the claim was made, was proved to be subject to the 

1872. Ulster tenant-right custom. By that I meant that the claimant 

Feiel had proved that the holding was subject to the custom stated in his 

Ld Leetkim °^^™- ^^* ■"■ state that it was established in evidence before me 
that subdivision was contrary to the rules of the estate ; that the 
usage was, when subdivision took place, to require the person who 
came in to sell his interest to the other occupier, and, if the parties 
did not agree as to the price, that a person should be appointed by 
the office to settle the amount to be paid ; and that if the parties 
did not carry out the arrangement, so as to leave the land in 
the occupation of one tenant, they would all be evicted. But, 
as I state in the Case, it was not proved before me that it was 
the usage to evict parties without giving them an opportunity of 
disposing of their interest to a single occupier. The Respondent 
put in a notice of dispute which, in substance, traversed the allega- 
tion that the lands were subject to that custom — the custom, 
namely, that the tenant was entitled to sell by public or private 
sale his interest in the tenant-right, subject to the approval of the 
incoming tenant by the landlord. In the first instance a question 
of pleading has been raised, to which I shall proceed to address 
myself. Lord Leitrim, by his pleading in the first instance, made 
the case that the lands were not subject to such a custom at aU ; 
and then, at the Bar, he made the further case, as I think he 
was entitled to do (for I would be sony in these matters to hold 
parties bound by technicalities of pleading) that, although the 
holding was subject to such a custom, yet, by reason of the con- 
duct of the claimant himself, he had, in the language of the Case, 
disentitled himself to its benefit. 

I entirely controvert the proposition that the pleading of tiie 
tenant was wrong. The Lord Chief Justice cited a case, Met%- 
ner v. Bolton (1), in support of a well-known rule of pleading, that 
where an indefeasible contract is declared upon, evidence of a de- 
feasible contract will not sustain the action. That is quite true ; 
but there is another rule of pleading, that a party is not bound to 
plead matter whioh more properly comes from the other side; and 
the claimant being in a position to prove that the holding was subject 

(1) 9 Kx. 5! 8. 
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to the Ulster tenant-right custom, as stated in his claim, it lay on Land Court. 
the Earl of Leitrim, according to the strict rule of pleading, to __}^^^__ 
say : True, the holding was originally suhjeot to this custom, but Fkiel 
the tenant has disentitled himself to claim its benefit because ho lj,, Leiibim. 
has violated the usage by subdividing. Although he had not 
pleaded it, yet when Lord Leitrim went into that case I thought 
I was bound to hear it, and it was established to my satisfaction 
that there was a rule of the estate which prohibited subdivision. 
But, in answer to that, the tenant was entitled to go into the case 
which he made — true, there was a rule prohibiting subdivision, 
but the remedy for a breach of that rule was, that the landlord was 
entitled to call on the tenant to consolidate and sell to a single 
purchaser. That such was the course uniformly adopted, I find 
established in evidence, and that it was not the usage to evict 
parties without giving them the opportunity to sell to a single 
occupier. Now, if Lord Leitrim had, in fact, given the party the 
opportunity of so disposing of his interest before evicting him, it 
would have been my bounden duty to have stated that fact ; and it 
is new to me to hear that, when the Judge finds a state of things 
quite inconsistent with that fact, it is to be assumed that such fact 
may, nevertheless, exist. I may add that Lord Leitrim was him- 
self examined before me, and denied the existence of such a 
custom. He would have stultified himseK if he had alleged that 
he had given an opportunity to sell in pursuance of a custom the 
very existence of which he disputed. My object in reserving this 
case was tb obtain the decision of this Court upon the point whether, 
where there was a usage on the estate such as I have found, it was, 
eo insianti, within the landlord's power to evict without giving tlie 
opportunity to sell, and without paying compensation for tenant- 
right. I considered that the question to be decided ; and that the 
Court has decided. 

It has been said that the language of the Case deals with some 
vague general custom. In administering this Act, I take the first 
section [The learned Judge read the first clause of the first sec- 
tion of the Land Act], and I endeavour to ascertain whether the 
particular holding in question is subject to such a usage ; and I 
adopted that course in this case, and have ftilly reported the usage 
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Land Court, as proved before me. As to the qTiestioli of pleading which has 
1872. -[jggQ discussed, I have stated my views upon it. 
Fkibl Then, as to the remaining question, namely, the measure of 

Ld. Leitkim compensation, it has heen said that the decree in this case should 
not have been for the entire value of the tenant-right. Now, I 
think that it is of great importance in proceedings in this High 
Court, where we foUow the ordinary rules adopted in the Courts 
for Crown Cases Reserved and Eegistry Appeals, that the case 
should be disposed of on the facts as found by the learned Judge. 
I think that this Case would have been just as perfect if I had not 
stated how much the amount of the decree should be in the event 
of a ruling in favour of the claimant. Let me not be misunder- 
stood. If there were a miscarriage of justice, and if the majority 
of the Court were of opinion that the rule I adopted in ascertaining 
the compensation was erroneous, I would have, unhesitatingly,' 
availed myself of the power of modifying that decree, or of settings 
it aside and giving one for the right sum. But I am perfeclty 
satisfied that the measure of compensation was right, and that — 
considerably moderating the sum claimed, £400 — the fair sum to 
be given for the tenant-right of the holding was £169. Lord 
Leitrim never recognised any tenant but Michael Friel. Michael 
Friel got receipts in his own name, and he was the only person 
entitled to claim under the Land Act. He was entitled to claim 
for the holding in respect of which these receipts were given, and 
the other occupier could not claim at all. The result of this con- 
tention, if successful, would be that Lord Leitrim would be at 
liberty to pocket one half of the compensation which was to be 
allowed for the tenant-right. Therefore, while affirming my right 
to hold in my hand the power of modifying the amount of the 
decree, if erroneous, I concur in the opinion of the majority of the 
Court, that the decision was also right in this respect. Except as 
being the Judge by whom the ease was reserved, I would not have 
considered it necessary to trespass on the time of the Court. I 
admit that it would have been more accurate to have stated that 
the custom to which the holding was subject was the custom stated 
in the claim, and in this respect there may have been some ambi- 
guity. Still, I think the question reserved is sufficiently clear. 
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That custom was established, and, though disputed entirely by Zand Court. 
Lord Leitrim, was fully proved. -^^^^' 

Fkibl 

Dowse, B. :— ^ »■ 

Ld. Leitjum. 

Having regard to some observations that have been made on a 
very important question, I am anxious that the part I take in the 
decision of the Court should not be misunderstood. Agreeing, as 
I do entirely, with the judgments of the Lord Chancellor and Mr. 
Justice Lawson, so far as it is necessary for the decision of this 
case, I would not have said anything on my own account, were it 
not that I am by no means satisfied that this Court has no power 
to go beyond the particular question referred to it by the Judges. 
Before forming a definite opinion on this subject, I would wish to 
hear the point argued. In the words of the Statute, this Court is 
to give such judgment as ought to have been given in the Court 
below. This may sometimes involve the- consideration of other 
matters and questions besides those reserved. These matters and 
questions must, of course, appear on the case stated. It is unne- 
cessary in the present instance to consider whether this Court pos- 
sesses such power, because I am of opinion that there is no material 
matter or question in this case requiring further investigation, or 
that should be decided in favor of the Eespondent. 

Attorney for the Claimant : William Martin. 
Attorney for the Eespondent : Henry M'-Qay. 
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(Court for Land Cases Reserved) (1). Zand Court. 

' 1872. 

STEVENSON, Claimant; The EAEL of LEITRIM, Re- - 

SPONDENT. 

" The Landlord and Tenant (Ireland) Act, 1870" (33 |- 34 Vict. e. 46, ». 1) 

" Ulster Tenant Sight Custom" — Special agreement. 

The tenant's holding being subject to the " Ulster Tenant Right Custom"— 
the landlord and. the tenant executed, in 1867, a special written contract of 

(1) Before the Lour Chancblioe, gbrald.Mohkis, LAWsoif,andBAaET, 
the Master of thb Rolls, the Vice- JJ., and Dowse, B. 
Chancbllok, Monahan, C. J., Fiw- 
VoL. I. 9 
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Land Court, tenancy from year to year, containing unusual temiB and stringently prohibit- 

1872-3. ing alienation by tte tenant : — Held, that the custom was not excluded by the 

~^ contract ; that the holding remained subject to the custom ; and that the tenant, 

„_ haying been evicted upon a notice to quit, was entitled to compensation for the 

Ld. Lbiirim. loss of the tenant-right. 

Chaiieeion, V. C, and Morris, J., dies. 

Case eeserved by Lawson, J., with the concurrence of Keogh, 
J. — the Judges of Assize at the Summer Assizes, 1872, for the 
county of Donegal — on the hearing of an appeal by the Earl of 
Leitrim from a decree for £254, made by the Chainnan of that 
coimty, in favour of the Eev. S. B. Stevenson, the claimant, whose 
notice of claim was as foUows : — 

" The Tenant Right Custom to which the said holding is subject is a usage 
prevalent in the Province of Ulster, known as the Ulster Tenant Right Custom, 
whereby the tenant in occupation, on being about to be evicted or disturbed by 
the act of his landlord, or to quit his holding, was permitted (and is now en- 
titled) to sell his interest, commonly called his tenant-right, in his holdmg 
(subject to the rent to which he is liable, or such fairly-valued rent as shall be 
settled from time to time), to any solvent tenant to whom the landlord shall not 
make reasonable objections, or, on resumption of the said holding by his 
landlord, or if his landlord has indicated his intention to resume the same, is en- 
titled to the value of the said tenant-right interest as if sold to such solvent 
tenant. Now, the claimant having been served with a notice, dated the 21st of 
August last, to quit his said holding and deliver up same to the Respondent, 
and the Respondent having refused to permit the claimant to sell his said tenant- 
right interest, he claims the sum of £350 as the fair price or value thereof under 
said usage, and he is willing, and hereby offers to give credit for any sum which 
under said usage ought to be deducted from the said price, and he is also willing 
and hereby offers to accept the benefit of the said usage and permission to sell 
his said holding thereunder, in lieu of the said compensation." 

The notice of dispute traversed that claim. 

The Case stated as follows : — 

" The claimant was tenant from year to year of a holding upon the estate of 
Lord Leitrim. The holding was proved to be subject to the Ulster Tenant 
Right Custom. A notice to quit was served upon the tenant on the 6th of 
April, 1867, for the 1st of November following. On the 24th of September, 
1867, the tenant signed an agreement, which is set forth in the schedule to this 
Case, under which the claimant has since held. It was contended, on behalf of 
the Respondent, that the claimant thereby disentitled himself from claiming the 
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benefit of the custom. On behalf of the claimant, it was contended that the Zand Court. 

execution of the agreement did not afiect the Tenant Right Custom, and that 1872-3. 

the holding remained subject to it. ~Z 

Stevenson" 
" The question for the consideration of the Court is — whether the agreement ^ 

of the 24th of September, 1867, disentitles the claimant to the benefit of the Ld. LiEiiBiu:. 

Ulster Tenant Right Custom, to which the holding was at that time subject, and 

to which it remained subjecti unless discharged therefrom by the operation of the 

said agreement. 

"In case the Court shall rule such questions in favour of the Respondent, 
the decree is to be reversed, and the claim dismissed with costs. 

" If the Court should rule the question in favour of the claimant, the decree 
for £254 is to be affirmed with costs." 

* 

By the agreement of the 24th of Septemher, 1867, referred to 

in the ahove Case, the Earl of Leitrim agreed to let the lands to 
Stevenson, from the 1st day of November, 1866, as tenant from 
year to year, determinable by six months' notice to quit ending on 
any or either of the gale days thereinafter mentioned (1st May and 
Ist November). It contained the usual reservations of timber, 
game, &c. ; right of entry ; power to enter to make roads and drains ; 
provisions with respect to the payment of rent ; keeping in repair 
by the tenant, &c., &c. ; and also the following clauses, upon the 
first two of which the question mainly turned : — 

" And it is also agreed that the said Samuel B. Stevenson shall not, without 
permission in writing from the said Earl of Leitrim, or his heirs or assigns, make 
any new roads, fences, or drains on the said lands, or build or alter any house or 
building thereon, or use, or allow to be used, any house or building thereon as a 
dwelling-house, save that in which he shall himself reside ; or that he will not 
grow two white or grain crops in succession on any part of the said lands ; or 
that he wiU not, in any one year, have in tillage more than twenty acres, or dig 
plough, or break up any of the permanent grass fields upon the said farm at the 
time of his obtaining possession of said farm, or afterwards laid down by him 
or that he will not in any one year till with a potato crop any greater quantity 
of land than that which shall be under other green drops ; or till with a potato 
crop any land which shall have been in grass or hay during the previous year; 
or sell, or carry oflTthe said land, any hay, straw, manure, turnips, or mangold 
wurtzel ; and that he shall not assign, sublet, let in conacre, or for a crop, or 
subdivide for grazing, or part with the possession of the said land, or any part 
thereof. 

" And it is further agreed that nothing herein contained shaU be deemed, or 
taken to entitle the said Samuel B. Stevenson to any payment or compensation 
for any farm or other building, for agriculture or otherwise, or for any fixture or 

9t 
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Zand Court, improvement of any description whatsoever done or constructed, in, to, or upon 
1872-3. the premises held under this agreement, except and unless the building, erect- 

"7 ing, doing, or making of such work or'improvement shall have been previously 

„_ stipulated for, and specified by some article or agreement in writing, signed by 

•Ld. Lbiikim. the said Earl of Leitrim and the said Samuel B. Stevenson. 

" And it is further agreed, that on breach or non -performance of any of the 
aforesaid agreements and provisions entered into on the part of the said Samuel 
B. Stevenson, he, the said Samuel B! Stevenson, shall pay to the said Earl of 
Leitrim, his heirs or assigns, the further yearly rent of thirty-seven pounds and 
ten shillings, the same to be recovered and recoverable in like manner as the 
rent hereby reserved, and to be deemed as liquidated damages between the 
parties, and not in the nature of a penalty." 

The Solicitor- General (with him Holmes). 

The tenant has renounced his right by entering into the agree- 
ment. He got a new tenure of his farm under the agreement on 
the terms therein set forth. The Landlord and Tenant Act of 
1860 expressly avoids (s. 10) an assignment contrary to such an 
agreement. The tenant may renounce his tenant-right just as he 
may renounce any other right. It has never been held that, where 
there is a legal custom, parties may not enter into a contract set- 
ting it aside. The essential part of the tenant-right which, pre- 
vious to this agreement, affected this holding, was an unlimited 
right to sell. It was almost unlimited, because the landlord must 
show a reasonable objection to the incoming tenant, or he must pay 
the sum which could have been obtained from the proposed tenant. 
This custom could not hold good after this agreement was entered 
into. It has been said that this.Tenant Eight Custom has been held 
to affect lands held under leases which contain clauses against 
assignment similar to that in this agreement. But that is only 
where evidence has been given to show that in such cases the 
tenant-right has been allowed on the estate in which the particular 
holding was situate ; and here we have no evidence of this. No 
tenant, holding by lease under Lord Leitrim, ever was permitted 
to sell. If this case be now decided against us, it must be upon 
some abstract principle of law. The question here is, whether the 
usage can be imported into the written contract. It appears from 
the notice of claim that the landlord may always pay to the tenant 
the sum which the tenant could have got from a stranger ; but if 
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the tenant is precluded from selling to a stranger, then it is clear Land Court. 
he has no claim against his landlord. 1872-3. 

The first change made in the tenure by the agreement was the Sievbnsou 
mode in which it was to be determinable. Being previously an lj,_ LEiiBiu^ 
ordinary tenancy from year to year, it could be determined only 
on the gale day on which it began ; afterwards it was to be deter- 
minable on any gale day. Many clauses in this agreement show 
that the tenant was in a different position from that in which he 
had been previously. Any attempt by him to violate that contract 
is void under the A.ct of 1860. Now, if that is the effect by Sta- 
tute, it would be strange if the custom should give him the right 
to do the very thing which he is expressly precluded from doing 
by Act of Parliament. It is contended here that the usage over- 
rides the express contract, not by annexing a term not inconsistent 
with it, but by annulling the contract altogether. 

Is the usage consistent with the contract ? Can it be imported 
into the agreement ? The leading case upon this question is 
Wigglesworth v. Dallison (1). Inconsistency may be shown by 
implication as well as by express terms : Webb v. Plummer (2). 
In this agreement compensation is to be paid in certain prescribed 
cases — that implies that except in these cases it is not to be paid. 

As to the custom held inconsistent with express contracts, see 
Roberts v. Barker (3) ; Sutton v. Warren (4) ; Clarke v. Boi/- 
stone (5). 

Suppose Lord Leitrim brought an action against the claimant 
for breach of his contract in attempting to sell, the tenant could ' 
not plead that under the Tenant Right Custom he had a right to 
sell : Roxburghe v. Robertson (6) ; Gordon v. Robertson (7). 

Parol evidence cannot be given to show a custom only partially 
inconsistent with a written contract. You cannot withdraw part 
of the subject matter by parol evidence : Blackett v. Royal Exchange 
Assurance Company (8). You cannot take one kind of alienation 
and give parol evidence affecting it. You cannot give parol evi- 

(1) 1 Sm. L. C. 539. (5) 13 M. & W. 752. 

(2) 2 B. & Al. 750. (6) 2 JBligh. 0. S. 156. 

(3) 1 C. & M. 803. (7) 2 Wils. & Sh. ; S. C. App. 115. 

(4) 1 M. & W. 466. (8) 2 Cr. & J. 244. 
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Xararf Court, dence in the smallest degree inconsistent with written contract. 
1S72-3. Reference was also made to the case of the Marquis of Waterford's 
Stevensoit Estate (1). 

V. 

Ld. Leitkim. ^^^^^ ^ ^ ^^.^j^ j^ M'Camhnd, Q. C, M'LoughUn and Don- 
nell), for the claimant. 

The TTl'ster Tenant Eight Custom is not one uniform custom, 
and the first section of the Land Act, 1870, was adopted expressly 
with a view to the variety of circumstances. That section dealt 
with a series of usages differing in their nature. They were not 
" customs ;" they were " usages." The question in this case may 
be regarded in a two-fold view, the one arising on the Act of Par- 
liament, the other on this particular agreement. 

The first view will apply wherever a usage exists, viz., that 
under this Act instruments like this, which do not expressly deal 
with the usage, are not adequate to destroy it. This view must be 
supported by some reasoning within this particular Act of 1870. 
The second view turns upon the nature of this agreement, and its 
effect upon the dealing of the landlord upon resumption of the 
holding, which is the only part of the usage here in question. 

What was the intention and effect of this first section of the 
Act of 1870 ? Its effect was to render usages legal which pre- 
viously had no efficacy and which could not be enforced — ^notwith- 
standing that they had not one of the incidents that the law 
requires to give such usages or customs legality. These usages 
were so defective that an Act of Parliament was required to give 
them strength. Observe further upon what the usage was made 
to attach. It is made to attach upon a particular holding. But 
this section not only fastens the custom to a holding, but it also 
prescribes the mode in which the two may be divorced. 

It is only under this section that a holding can be di- 
vorced from the custom. The intention was, that the mode of 
relieving it should be by an instrument equivalent to express 
purchase. If the usage is to be destroyed in respect of any hold- 
ing it must be done openly and boldly. The custom must be 
dealt with as a whole. It cannot be got rid of by bits and scraps. 

(1) I. E. 5 Eq. 434. 
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The second view is quite sufficient here — ^viz.,that this agree- Land Court. 
ment is not inconsistent with the custom, and does not operate to 1872-3. 
extinguish it. This is not a case of a tenant proceeding to sell. Stbvenson 
It is a case of resumption by the landlord. The custom is twofold j^j LEiujuj 
in its operation. 1st. It regulates the holding during the tenure. 
2nd. It regulates the termination of the tenure. Thus, it is in 
strict accordance with agricultural customs : FavieUv. Gaskoin (1). 
The agreement in this case does not apply to the case of resump- 
tion by the landlord. 

The test to apply to this case is laid down in Humfrey v. 
Bah (2). How does the declaration that the landlord will not 
allow assignment extinguish the tenant's right to compensation in 
case of resumption by the landlord ? Whatever is not specifically 
destroyed survives : Holding v. Pigott (3). 

The custom of the country applies even where the lease is in 
writing : Wilkins v. Wood (4). 

Counsel also cited Henderson v. Squire (5) ; Munceyr. Denis (6) ; 

Parker v. Ihhetson (7). 

The Court reserved judgment. 



Dowse, B. : — 

In this case, the Eev. Samuel B. Stevenson, a tenant from year _ 
to year of a holding, having been served with a notice to quit by 
his landlord, the Respondent, claimed to be paid a certain sum as 
due to him by way of compensation under a Tenant Eight Custom 
to which he contended that the holding was subject. The Ee- 
spondent disputed the claim, and relied on an agreement in writ- 
ing dated the 24th of September, 1867, as disentitling the claimant 
to the benefit of this custom. The Chairman of the county of 
Donegal, before whom the claim was heard, decided in favor of 
the claimant ; the Eespondent appealed to the Assizes, and the 
learned Judge who heard the appeal states that the holding was 
proved to his satisfaction to be subject to the Ulster Tenant Eight 
Custom, by which I understand the oustoip as set forth in the 

(1) 7 Ex. 273. (5) L. R. 4 ft. B. 172. 

(2) 7 E. «& B. 266. (6) 1 H. & N. 216. 

(3) 7 Bing. 472. (7) 27 L. J. C. P. 237. 

(4) 12 Jur. 583. 



1873. 



Jan 15. 
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Land Court, notice of claim. The learned Judge has, however, reserved for 

1872-3. the consideration of this Court, whether the agreemenfreferred to 

Stevenson disentitles the claimant to the benefit of the Ulster Tenant Eight 

Ld. Leiieim. Custom to which the holding was subject at the time this agree- 
ment was entered into, and to which it remained subject unless dis- 
charged therefrom by the operation of the agreement. If this 
Court should rule this question in favor of the Respondent, the 
decree of the Chairman is to be reversed and the claim dismissed 
with costs ; if, on the other hand, this Court should rule this ques- 
tion in favor of the claimant, the decree for £254 is to be aflBrmed 
with costs. 

It appears by the Case that before this agreement of the 24th 
of September, 1867, was entered into, notice to quit had been 
served upon the tenant on the 6th of April, 1867, to quit the 
holding on the 1st of November following. The question for the 
decision of this Court upon the facts I have stated is one of very 
great importance, not only to the parties but to the public at large. 
Every assistance has been given to the Court by the counsel who 
have argued the case for their respective clients. I regret that 
the Court has not been able to arrive at an unanimous conclusion 
upon the question, and that, therefore, it becomes necessary for 
me to be the first to state my opinion. 

I approach the consideration of this question with one import- 
ant fact clearly established. The learned Judge has by evidence 
been satisfied that this holding was subject to the custom on which 
the claimant relies ; the onus therefore is cast upon the Respondent 
to oust the right of the claimant to compensation, and this the 
Respondent can only do by successfully showing that this custom 
has been destroyed by force of the agreement of September, 1867. 
It has been argued that this agreement is inconsistent with the 
custom relied upon — that the custom is one and indivisible, and 
cannot be separated into parts — and that the agreement dealing 
in terms with a portion of the subject, matter of the custom must 
therefore exclude the application of any other part of the custom 
to this holding. It is said there is another contract, specific in its 
terms, containing a new letting of this holding, and that no parol 
evidence of a custom inconsistent with the provisions of this agree- 
ment is admissible. Several cases have been cited by the Respond- 



Vol. I.] REGISTRY AND LAND ACT APPEALS. 129 

ent's counsel in ■which agricultural customs in England and in Land Court, 
Scotland have been held to form no part of the contract between 1872-3. 
the landlord and tenant, on the grounds above stated. I am unable Stbtenson 
to adopt the argument of the Eespondent's counsel on this point. ^^^ Lbiteim 
The custom pleaded here is a custom whereby the tenant in occu- 
pation, on being about to be evicted or disturbed by the act of his 
landlord, or to quit his holding, is permitted to sell his interest 
(subject to certain provisions as to rent) to any solvent tenant to 
whom the landlord shall not make reasonable objection, or, on re- 
sumption of the holding by his landlord, or if his landlord has 
indicated his intention to resume the farm, is entitled to the value 
of the tenant-right interest as if sold to such solvent tenant. That 
custom has been proved to be attached to this holding, and has, ac- 
cordingly, by the Land Act been declared to be legal. It is our plain 
duty to enforce this custom, and to give the claimant the full benefit 
of it, if he has not by his own act divorced his holding from this cus- 
tom. It is conceded that the only act done by him that can have this 
effect is, his entering into this agreement of September, 1867. 
Has this agreement this effect ? I do not intend going through 
the clauses of this agreement in detail. I wish to express no 
opinion on it further than this, that it is very stringent in its 
terms, and if anything is omitted the omission can hardly be 
called an accidental one. It should be borne in mind that when 
this agreement was entered into the tenant had, by the custom 
now declared to be legal, the right to sell his interest or to claim 
from the landlord the value of the interest to be ascertained as 
stated in the claim. The agreement does not alter the nature of 
the tenancy so far as its duration is concerned, but it expressly 
provides that the tenant shall not assign, sub-let, let in conacre 
or for a crop, or subdivide for grazing, or part with the possession 
of any part of the land. It also provides that the tenant shall 
keep up during his tenancy, and at the termination of his tenancy 
shall leave and yield up in good and tenantable condition, all 
buildings, fences, gates, and water-courses, which were or should 
be thereafter during the continuance of his tenancy on the lands. 
There is also a provision that the tenant should not be paid for im- 
provements unless certain conditions had been complied with. 
These are the parts of the agreement that are principally relied 
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Land Cowt, upon by the Eespondent as being inconsistent with the custom. It 

1872-3. is also said that the provision as to alienation, having dealt 

SiBTBNsoif Viith a psirt of the subject matter of the custom, no other incident 

Ld LEiTRnt ^^^' ^y custom, be added to the contract. I am of opinion that 
this case may be considered as if there were two contracts made in 
reference to the holding — ^the one made legal and binding by 
Statute, the other by the act of the parties. It is perhaps im- 
material which may be considered to have priority ; the Eespondent 
cannot complain if I treat the agreement as being second in point 
of time. Treating it so, can these contracts be read together ? I 
think they can and should be so read, and that full effect should 
be given to the custom so far as it is not inconsistent with the 
agreement. Assuming, for the present, that the law as to agricul- 
tural and mercantile customs has an application to and governs 
this case, my decision is in favour of the Respondent applying 
that law and being bound by its provisions. 

I have carefully considered the cases referred to in the argument, 
and looked into some others not cited at the Bar. The custom 
has been admitted where it does not alter or contradict the agree- 
ment, as in Wigglesworth v. Dallison (1), where it only added 
something to it. Baron Parke says, in Sutton v. Warren (2), all 
customary obligations, not altered by the contract, are to remain 
in force. It will be found that there is a general rule to be de- 
duced from aU the cases in the appKcation of that rule. The 
tendency of the modem cases has been to extend, not to limit, this 
doctrine. Here the tenant has agreed not to assign or part with 
the possession during his tenancy ; in my opinion, that is not 
inconsistent with the part of the custom that gives him the value • 
of his tenant-right interest in case the landlord resumes the hold- 
ing by a notice to quit. I think we are bound to read the parol 
contract, if I may so call it, and the written one together, if we 
are able to do soj and we are, in my opinion, able to do so, if there 
is no inconsistency between them ; for, I again repeat it, the 
principle to be deduced from all the cases is, that the evidence of 
custom is admissible when the incident which it is sought to im- 
port into the contract is consistent with the terms of the written 

(4) 1 Doug. 201. (2) 1 M. & W. 466. 
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instrument. Here the instrument deals -with what takes place Land Court. 
during the continuance of the tenancy, the custom deals with 1872-3. 



what takes place if the landlord of his own accord determines it. Stevenson 
As to the argument that part of the suhjeot-matter is dealt with, t r "' 
and that, thereiore, any evidence of the custom is inadmissihle, 
the cases of Webb v. Plummer (1), and Mimsey v. Dennis (2), one 
case rejecting, the other allowing, the custom, are valuable as show- 
ing the true limitations of this doctrine. I think the part of the 
contract resting on custom not affected by the terms of the agreement 
is separable from the other part, and that effect should be given to 
it. The real nature of this custom, when considered, affords 
strength to this argument. If the tenant served notice of surren- 
der, under the custom all he could claim would be compensation, 
if he was not pillowed to sell his interest. No tenant who wished 
to sell his interest would commence by serving a notice of sur- 
render of his holding ; therefore, practically, no difficulty would 
ever arise on the ground of the custom. On the other hand, when 
the landlord wishes to resiime possession, unless the tenant be 
allowed to sell his interest he claims compensation. But how is 
the sale, so called, worked out but by an assignment during his 
term ? No notice to quit his holding was served on the tenant — 
the case contemplated by the clause in the agreement against 
alienation ; but by a surrender by operation of law of his holding, 
the new tenant then comes in by the landlord's assent, and in 
some cases the rent is arranged in the manner mentioned in the 
claim. On the whole, therefore, without going into the questions 
of the construction of the agreement as to whether the words, 
" without permission," apply to the assignment, or without in any 
way considering the effect of, or trenching on, the provisions of the 
Act of 1860, 1 am clearly of opinion that full effect can be given both 
to the agreement and to a substantial and separable portion of the 
custom — ^the only part of the custom also to which the Court of the 
Chairman, or that of the Judge of Assize, under the Statute can 
give any efficacy, that is, the part of the custom that enables the^te- 
nant to claim and obtain compensation in the event of a resumption 
of the holding by the landlord. I have said enough for the decision 

(1) 2 B. .TAl. 747. (2) 1 H. & N. 216. 
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Land Court, of tMs oase. I give my decision against the Respondent on the 
1872-3. assumption that the cases referred to by his counsel govern the 
Stevenson case. I do so because I have been unable to find out any sub- 
Ld Leiteim st^^t^^l inconsistency between the part of the custom that deals 
with the resumption by the landlord and any part of this agree- 
ment. It may be observed that, all through my judgment, I have 
assumed only that these cases lay down the true doctrine applica- 
ble to this case. I am by no means satisfied that these cases do at 
all apply to the custom pleaded here. 

In my opinion there is in some respects as much inconsistency 
between an ordinary tenancy from year to year and this custom as 
there is between any portion of this agreement and this custom. 
It is said, in a judgment of considerable power, with a great, 
deal of the matter contained in which I certainly disagree, that to 
assimilate claims, such as the one in question, to the usages of 
theWigglesworth v. Dallison and Sutton Y.Warren class — regulating 
merely some small details of farming management — seems to be a 
mere confusion of thought ; for it is to confound things which are 
not merely unlike, but essentially and generically different. 

Without going so far as the learned Judge in the decision I 
have just quoted, I am of opinion that the doctrine of inconsis- 
tency, as applied in argument at the Bar, is out of place in a case 
of this kind. All we have to do is to find out the tenant-right 
' custom attached to the holding. This is done by evidence — men 
of common sense, coming to the discharge of their duty in no pedan- 
tic and carping spirit, have found no difficulty in the inquiry. 
When this inquiry is closed, if the custom is proved,- the Statute 
makes the custom legal, whether it is consistent or inconsistent 
with the tenure, regardless of whether it possesses the incidents re- 
quired by the common law as a condition to a custom being recog- 
nised as legally binding. 

This is the ^eat change introduced by the Irish Land Act. 
Once we are persuaded that the custom contemplated by the Sta- 
tute exists and applies to a particular holding, it is our duty, as 
Judges, not to take away, unless by the application of clear and 
sound principles of law, the benefits conferred by the legisla- 
ture. 

If a holding is proved to be subject to this custom, it can only 
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cease to be subject to it by the landlord purchasing or acquiring Land Court. 
the custom from the tenant. By this agreement the Eespondent 1872-3. 
has not, in my opinion, either .purchased or acquired this custom; Stevensoit 
and, therefore, on both the grounds laid before us by Mr. Steven- ljj_ Leitrim 
son's counsel, my judgment is in favor of the claimant. 

Barry, J. : — , 

I concur in the conclusion, and mainly in the reasons which have 
been stated bymy Brother Dowse. I had intended to have given my 
views upon the question arising in this case at some length, but as 
I have been anticipated in the judgment just delivered, I do not 
think I would be justified in repeating what has been so clearly laid 
down. I do not, however, think it necessary to assert the general pro- 
position, that no degree of inconsistency between the special terms 
of an agreement and the custom will exclude the custom. I think 
there is great reason to doubt that the doctrine of inconsistency 
apphes to the Ulster usages, of which the essential characteristic 
is that they are inconsistent with every tenure to which they are 
appUed. I am satisfied, for the decision of this case, to adopt the 
rule laid down by Baron Parke in Hutton v. Warren (1), which has 
been so often referred to ; and, applying it to this case, I am of 
opinion that it is not to be collected that the parties to this agree- 
ment intended to exclude, in the event which has happened, the 
operation of the custom. 

Lawson, J. : — 

In this case I concur in the conclusion arrived at by my two 
brethren who have preceded me, but, as I rest my decision upon a 
angle ground, it becomes necessary that I should very shortly state 
the reasons which have led me to that conclusion. 

The holding of the claimant here was of land originally held 
under an ordinary parol tenancy from year to year, and is found 
by the Case to be subject to the Ulster Tenant Right Custom stated 
in the claim. A notice to quit was served by the landlord in the 
year 1867, and before the expiration of that notice to quit the 
tenant signed a new agreement on the 24th of September, 1867 : 
under that agreement a new tenancy was created in the holding, 

(!■) 1 M. & W. 466. 
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Land Court, still a yearly tenancy, but with new and unusual incidents — one of 

1872-3. them heing that it was determinable on a six months' notice 

Stevenson given at any period of the year. It contained clauses which it is 

T T "■ alleged are inconsistent with the custom, and that its very execu- 

liD. Lbiteim. ° , "^ , 

tion renders it impossible to hold that the land remained still sub- 
ject to the usage, which, though not then legalized, did, as a matter 
■ of fact, prevail. The clause maiflly relied upon as being repugnant 
to the custom and sufficient to put an end to it, is that which binds 
the tenant absolutely not to assign or part with the possession. The 
cases decided in England, upon agricultural and other customs so 
familiar to us under the head of Wigglesworth v. DalUson, have 
been relied upon to establish the principle contended for — that if 
there be an express term in the contract inconsistent with the cus^ 
tom, the custom does not apply. I do not pause to consider these 
cases in detaU, or the true rule deducible from them, because there 
is a prior question to be determined, viz. : whether, in the case of 
the custom declared legal by the first section of this Act, the test of 
inconsistency can be at all applied to determine whether the hold^ 
ing is subject to the custom. In my opinion it cannot be so applied. 
Certain usages prevalent in the Province of Ulster are declared to 
be legal, and, in the case of any holding found to be subject thereto, 
are to be enforced in the manner provided by the Act. Now here is 
given no definition or even description of these usages, except that 
they are prevalent in the Province of Ulster ; it is to be established 
by evidence in each case what the usage is, and that the holding in re- 
spect of which the claim is made was subject to it. There is no limita- 
tion in this section to usages consistent with the contract of tenancy, 
nor is the tenure of the holding to which they may attach defined 
or restricted. Therefore, the plain duty of the tribunal, in admin- 
istering this Act, is to ascertain by evidence what, as a matter of 
fact, the usage is, and it is then to be enforced if it applies to the 
holding. If a usage were to be held not to apply or be legalized 
if inconsistent with the contract of tenancy, it would be in almost 
every instance defeated. The usage pleaded and proved in this 
case is wholly inconsistent with and repugnant to an ordinary 
tenancy from year to year: that is an interest determinable at 
the will of the landlord expressed in the form of a legal notice to 
quit, with an obligation upon the tenant to give up possession at 
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the expiration of six months without being paid anything— but Land Cowt, 
the custom makes it, in effect, a perpetual interest in the tenant 1872-3. 
subject to the payment of a rent, and not determinable by the Stevenson 
landlord except on payment to the tenant of the price which he could j- t "" 
obtain for his interest valued as a perpetual interest of that kind 
capable of being transmitted to his successor. If the yearly tenancy 
were expressed in a written instrument containing all the terms 
which the law implies, there would be an express clause by the 
tenant to give up possession on the determination of his interest by 
the due service of a six months' notice to quit, and the Solicitor- 
General was obliged to contend as a necessary consequence of the 
position for which he argued, that in such a case the usage could 
not apply ; but is it possible to say that such is the operation 
of the Act — that the usage will attach upon the holding as 
long as the terms of the tenancy are only implied, but will cease 
to apply when they are expressed? There is for this purpose 
no distinction in law between an express and an implied 
contract, they are declared upon and enforced in the same way, 
unless, indeed, you can apply the principle that, where the 
contract is in writing you cannot add to or vary it by parol ; that 
principle cannot apply to shut out the evidence of the usage,, for 
we are to inquire whether, in fact, the holding is subject to it, and 
the existence of a vmtten contract cannot have the effect of prevent- 
ing the proof of the custom. Customs have been legalized by 
this Act, which, before it passed, could not have been recognized 
by the Courts as legal customs, because they were inconsistent 
with the contract and uncertain. The Legislature having now 
legalized it, when it exists in fact, although inconsistent with, 
and repugnant to, the contract of tenancy under which the hold- 
ing Vas enjoyed, how can inconsistency be a test of the application 
of the custom ? When it is proved to prevail as to ordinary yearly 
tenancies, it attaches upon the holding, and can be enforced ; but, 
suppose every yearly tenancy on an estate, instead of resting in 
parol, had been always, according to the custom of that estate, 
regulated by written agreements like the present, containing an 
agreement to give up possession upon the service of a notice to 
quit, and an agreement not to sell or assign, and it was proved 
that, notwithstanding, the Ulster tenant-right prevailed and was 
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Land Court, always acted upon, it would be, I apprehend, clear that the usage 
1872-3. -virould he legal "land capable of being enforced, notwithstanding 
Stetenson its inconsistency with the written contract. 

T T ™™j,Tjf If it be inconsistent with the very nature of a tenancy from 
year to year, and yet is made legal, how can the introduction of 
further inconsistent clauses repel the usage, or deprive it of its legal 
validity if it in fact exists. Lord Justice Christian, in his judg- 
ment in the Estate of the Marquis of Waterford (1), shows, I think, 
by unanswerable arguments, that the tenant-right custom of Ulster 
is inconsistent with a tenancy from year to year, and that the cases 
of Wigglesworth v. Dallison and Sutton v. Warren have no applica- 
tion to such a custom. He says, " There are two things which are 
essential in the English case. First, the term which the usage is 
allowed to import must not be inconsistent with the express contract. 
Second, the usage must itself be certain. Where is the consistency 
when the gist of the usage is to turn the tenancy into a perpetuity ; 
and where is the certainty when the very essence of the usage is that 
the landlord may put an end to it at his pleasure ?" And, again, he 
says (2), " To assimilate claims of such an order as those, utterly 
subversive as they are of all notion of a common tenancy, to rights 
founded on Statutes such as the Statute of Emblements, or the Acts 
for the registration of trees planted by tenants, or such Hke, which 
merely qualify certain incidents of tenancies, and do so by a 
general law — still more to assimilate them to usages of the Wig- 
glesworth V. Dallison and Hutton v. Warren class, regulating merely 
some small details of farming management — seems to me to be a 
mere confusion of thought ; for it is to confound things which are 
not merely unlike, but essentially and generically different." 

Notwithstanding, then, these defects of inconsistency and un- 
certainty, which prevented this custom from being recognised as a 
legal one, the Legislature has in clear language declared it to be 
legal and capable of being enforced ; and, therefore, the custom, 
when found to apply in fact to the holdingj cannot be defeated on 
the ground of inconsistency or uncertainty. This view puts the 
Ulster Tenant Eight Custom on its true foundation, as an abstract 
rigjit attached to and engrafted upon the holding by the provisions 

(1) I. E. 5 Eq. 468. (2) p. 452-3. 
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of this Statute, raises it above the level of ordinary agrioultural £««(? Court,. 
oustoms, and renders it incapable of being frittered away by indi- 1872-3. 
rect agreements, as put by Dr. Ball in his very able argument. In Sievensow 
my judgment, therefore, when a holding has been proved to be ^b Lemeim 
subject to it, it can only be discharged from it by a distinct agree- 
ment between the landlord and tenant. The question, therefore, 
is, not inconsistency, but contract. That being so, the cases refer- 
red to have really no appHoation ; when a holding has been shown 
to be subject to the usage, it can only be discharged from it by 
proof of an agreement between the landlord and tenant, that the 
landlord shall have the land discharged of the usage, and that 
the tenant shall surrender his rights under it. The sepond para- 
graph of the 1st section of the Act indicates how a holding may 
cease to be subject to the Ulster Tenant Eight Custom, viz., by the 
landlord purchasing or acquiring it from the tenant before or after 
the passing of the Act, Can it then be successfully contended 
that this agreement of 1867 amounts to a contract between the 
parties that the landlord shall have the land discharged of the 
tenant-right custom, and that the tenant shaU. give it up. I can- 
not, for the reasons already stated, draw that conclusion from in- 
consistencies between the contract and the custom, the custom 
being inconsistent with the previous tenancy, and yet having pre- 
vai]ed. It lies on the landlord to satisfy the Court, when the 
Tisage has once been shown to attach, that it has been got rid of by 
a contract. I do not think that this custom was in the contempla- 
tion of the parties to this agreement ; if so, it could have been easily 
expressed ; the agreement is silent as to it ; it had no legal" efficacy 
at the time, and it is not, therefore, likely that it formed the sub- 
ject of contract. I am unable to gather any such intention from 
the language of this instrument. 

It was, indeed, > argued by Mr. Holmes very ably, that there 
was no proof given of usage in reference to lands held under instru- 
ments similar to this on the estate ; but I think it lay upon the 
landlord to show, as a matter of fact, that the usage did not pre- 
vail as to holdings so held. If he could have offered evidence that, 
according to the usage of the estate, the custom of tenant-right 
was not recognised or allowed in the case of lands held under simi- 

VOL. 1. 10 
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Land Court. lar contracts, he might have succeeded ; but no such proof was 

1872-3. attempted. It was contended that ipso facto the execution of this 

Stevensoit agreement put an end to the usage, by reason of its own provisions 

Tb IraTRiM inconsistent with that usage, and not by anything dehors the 

instrument. In my judgment that contention fails ; and, therefore, 

I decide in favour of the claimant. 

MoRBis, J. : — 

As well as I can collect from the facts which transpire on the 
case, it would appear that the claimant, a Presbyterian clergyman, 
was, previous to the year 1867, tenant from year to year of a holdiog 
on the estate of the Respondent, — for how long, or at what rent, 
does not appear. That, on the 6th of April, 1867, the Eespondent 
served the claimant with notice to quit for the 1st of November 
then following ; that, pending the currency of the notice to quit, 
viz., upon the 24th of September, 1867, the claimant entered into 
a written agreement, signed by him, regulating his future tenancy^ 
and under which he has since held. I shall presently have occasion 
to refer to it in detail. From the claim it further appears that the 
claimant was served with a notice to quit, dated the 21st of August, 
1871 — for what assigned cause, when served, or when to expire, is 
not stated : from^ the date, however, it is plain it could expire on 
the 1st of May, 1872, at the earliest ; the claim is dated the 1st of 
November, 1871 ; the notice of dispute the 2nd of December, 1871 : 
from these dates it appears the parties claimant and respondent 
were at issue as to the validity of the claim, at least five months 
before the notice to quit could expire, and for which five months^ 
at all events, the claimant was legally entitled to hold. The Case 
finds that the holding was subject to " the Ulster Tenant Right 
Custom." I suppose that means, was so at the time of the writ- 
ten agreement of September, 1867, and though not so stated, it 
has been conceded that "the Ulster Tenant Right Custom" 
means the usage stated in the claim. The question before us is, 
" Does the agreement of September, 1867, disentitle the claimant 
from relying on that usage ?" or in other words, "Does the agree- 
ment by express words or necessary implication exclude the usage 
to which at the time of its execution the holding as an ordinary 
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yearly holding was subject." Now, what was that usage ? It is Land Court: 
stated in the claim as follows : — " Whereby the tenant in occupa- 1872-8. 



tion, on being about to be evicted or disturbed by the act of his SiEtENsoif 
landlord, or to quit his holding, was permitted (and is now entitled) t tI' ' 
to sen his interest, commonly called his " tenant-right" in his hold- 
ing (subject to the rent to which he is liable, or such fairly valued 
rent as Shall |,be settled from time to time), to any solvent tenant to 
whom the landlord shall not make reasonable objections, or on 
resumption of the said holding by his landlord, or if his landlord 
has indicated his intention to resume the same, is entitled to the 
value of the said tenant-right interest, as if sold to such solvent 
tenant." That is, the claimant alleges a usage " of a right to sell 
his holding," on the contingencies either of eviction or disturbance, 
or of a voluntary quitting by the claimant, or if resumed by the 
landlord, to be paid by him as if sold. What the " resumption" of 
the holding means, as contra-distinguished from an eviction or 
voluntary quitting, has not been even suggested during the argu- 
ment, although upon some assumption that there is a difference, 
the judgment of some members of the Court is founded. How can a 
landlord resume possession against the will of the tenant, except by 
legal eviction, and how can he legally evict without resumption ? 
The language of a notice to quit is a demand from the landlord to 
his tenant to yield up possession. I know but three modes whereby 
a party, out of possession, can resume it. 1st, by the party in 
possession voluntarily yielding up ; 2nd,, by taking possession by 
force ; 3rd, by recovery by legal process. There is no pretence here 
of any amicable arrangement, such as the first mode ; no operation 
Tmder any lex loci from, the neighbourhood of the locm in quo to 
Lough Swilly was resorted to, such as the second mode. The third 
mode only remains, viz., legal process of notice to quit ; but, indeed, 
it doe»_not require this inductive mode of arriving at this result, for 
the claimant sets out in his claim that it was upon the service of 
notice to quit, and the refusal to allow him to sell, that his modest 
claim of £350 accrued, and he offers to accept " the usage and per- 
mission to sell his holding" in lieu of his claim. He there restates 
the usage he claims, viz., a right to sell his holding. Before con- 
sidering the agreement in detail, and contrasting its terms with the 
usage claimed, a general reference to the position of the parties 
Vol. I. 11 
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Land Court, under the Land Act is necessary. Up to a recent period, it would 

^^^^~^ • be considered trifling with an auditory if you laid down a doctrine 

Stevenson which was a truism, viz., that a written agreement hetween land- 

Ld. Leitkim. lo^d ^^^ tenant was to be construed and acted upon according to 
the intention and expressed meaning of the parties, as it would 
be in an agreement between parties in any other relation. This is 
so no more, for now a man caplible of entering into any other 
contract under the sun is rendered statutably incapable of con- 
tracting with his landlord on certain points. The agreementwe have 
to consider, in so far at least as it relates to the Ulster Tenant Eight 
Custom, trenches on none of the statutable protection against his 
own weakness cast round a tenant ; and indeed the claimant is not 
one of the poor and ignorant whom the clause of the 3rd section 
of the Land Act was, I suppose, intended to protect — he is a gen- 
tleman of education and position — ^yet he even, deprived of his 
claim for tenant-right by the operation of his agreement, can fall 
back on a claim for disturbance, and obtain as full benefit as 
would, under any circumstances, the humblest in the other three 
less favoured provinces in this portion of the United Kingdom 
called Ireland. The reverend claimant and the noble Respond- 
ent being thus, in September, 1867 (to use a figure of speech 
probably more than ordinarily applicable), at arm's length, entered 
into the following agreement. [The learned Judge read the 
agreement.] It is worthy of consideration that, although the 
claimant had at that time thirty-seven days of his old tenancy to 
run, he is not stated in this agreement to be in possession at aU. 
The tenancy created is a very peculiar one ; it is determinable on 
six months' notice ending on ani/ gale day. The rent of £18 5s. 
is to be paid above aU taxes, even Poor's rate ; the last half-year is 
to be paid in advance ; most stringent clauses as to mode of culti- 
vation ; a rent three times the original to be recovered on breach 
of any of the agreements ; a clause of re-entry, on the insolvencyj 
bankruptcy, &c., of the tenant. Whatever inconsistency it might 
be contended arose between some of these clauses and the usage 
claimed, is unnecessary to consider, because the Respondent mainly 
relies upon two other clauses, and contends that the one, in express 
terms, and the other, by necessary implication, excludes the usage 
claimed. The first of these is the clause in these words : " and that 
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he shall not assign, sublet, let in cou-aore, or for a crop, or subdivide Land Court. 

for grazing, or part with the possession of the said land, or any 1872-3. 

part thereof." This is, on the clear grammatical construction of the Stevenson 

earlier part of the agreement, an independent agreement, and is not ^ , "• • 

J v iT- T „ ... ....„, Lb. Leiteim. 

governed by the words "permission in writing." The second 

clause relied on by the Eespondent is the one at the end relating 
to improvements. 

It has not been even alleged that on the estate of the Defendant 
there was ever any usage (of the sort claimed) applicable to tenants 
holding under such agreements as the one in question, or that there 
was any usage except in cases of ordinary tenants from year to 
year ; but the contention, as argued on the part of the claimant, 
has been, " that the usage found to exist on ordinary tenancies 
from year to year is not inconsistent with the agreement in ques- 
tion." To assist in the determination of this question reference 
was made to several cases (most of them are collected in the 
valuable note to Wigghsworth v. Dallison. 1 Smith's L. Cases, Ed. 
of 1867, p. 546), viz., Senior v. Armitage, Webb v.Plummer, SoMing 
V. Pigott, Roberts v. Barker, Sutton v. Warren, Faviell v. Oaskoin, 
Muncey v. Dennis, Sumfrey v. HaU, Wilkins v. Wood, Roxburghe v. 
Robertson, Gordon v. Robertson — all cases on the admissibility of 
evidence of usage for the purpose of annexing incidents to or ex- 
plaining written contracts between landlord and tenant — and the 
counsel for the claimant and the Eespondent respectively have re- 
Ked upon analogies deduced from them in relation to the present 
case. I do not intend to refer further to these' cases. The only 
assistance they afford is, in my opinion, the establishment of this 
principle — That usage vidll annex as incidents to a written contract 
matters with respect to which it is silent and which may be 
consistent with the terms of the instrument, but that no evidence 
can annex a usage which is inconsistent with the terms of the 
written instrument. That there is this analogy between these 
cases and the Ulster Tenant Eight Custom as incident to a yearly 
tenancy was decided by the Lord Chancellor in the remarkable 
case of The Estate of Lord Waterford (1) : he says — " The cases in 
^gland are not without their value as illustrating the effect of 
customs in creating rights incidental to tenancies;"and again, at page 

(1) I. R. 5 Eq. 442. 
11 + 
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Land Court. 444, he says— " The principles of the English decisions seem to be of 
1 1872-3. force to show that the right arising from the Ulster Custom must 
Stevenpon be dealt with merely as an incident to the tenancy to which it is 

Ld Leitrim ^tt^ched, and cannot be affected by the conveyance of the Landed 
Estates Court so long as that tenancy remains guarded and intact." 
If this decision of the Lord Chancellor, which was the decision of 
the Court (though dissented from by the Lord Justice, as I shall 
refer to) is binding upon us — I ask is a usage to sell, when evicted 
or upon leaving voluntarily, consistent with an express contract 
" not to assign, sublet, or part with the possession" as an ordinary 
tenant from year to year is entitled to assign, sublet, and part 
with possession ? This agreement takes away that right ; yet it is to 
be decided that the claimant, on being served with a notice to quit 
in August, 1871, could say, as he did say on the 1st of November by 
his claim, that he had a right to sell his holding, the assignment that 
he would attempt being wholly null and void under the Landlord 
and Tenant Act, 23 & 24 Vic. c. 154, s. 10, as decided in Clifford v. 
Eeilly {V), a,nd. Donoughmore y. Forrest (2) ; nay more, it would 
follow that he could sell if never disturbed by his landlord, but that 
for his own purposes he was desirous of voluntarily quitting his 
holding. It appears to me that the usage of a right to sell is as 
inconsistent with the clause in the agreement as is the affirmative to 
the negative of any proposition ; and the words of the Lord Chan- 
cellor in the case of The Duke of Roxburgh v. Robertson (3) — "we have 
here to construe a written contract, and if the Scotch law is to be ad- 
ministered on the same principles as English law, or any law 
founded on principle, we must hold that the engagements of parties 
to each other by the express stipulations of a written contract 
exclude the consideration of the custom of the country" — appear to 
me, changing the word " Scotch" into " Irish," to describe accu- 
rately this case. It scarcely becomes necessary to refer to the other 
clause in the agreement as to improvements, and I should not, 
but that Dr. Ball in his argument for the claimant referred us 
to the opinions of an eminent statesman. I trust we are not to be 
influenced here by such considerations ; but as they are referred 

(1) I. R. 4 C. L. 218. (3) 2 Bligh. 0. S. 167. 

(2; I. R. 5 C. L. 443. 
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to, I find that eminent statesman, in the corrected report of land Court. 
his speech, says of the Ulster Tenant Right Custom, "It in- l8'72-3. 
eludes two elements — it includes compensation for improvements, Stevenson 
and it includes the price of good-will." I agree entirely with that lj,. Leitrim. 
definition, and accept these as the two component parts of the 
claim made. I have disposed of the component part of good-will. 
How does the agreement deal with the other component part— com- 
pensation for improvements ? [The learned Judge read the clause 
as to improvements.] Has not this agreement thus expressly dealt 
with the two characteristics of the usage by a contract hy the 
tenant not to claim either of them ? There is again the clause of 
re-entry in the eveht of insolvency, &c., of the tenant — is such a 
clause consistent with the tenant's assertion of a right to sell his 
holding even on such contingencies, — can his right to sell and his 
landlord's right to re-enter exist simultaneously ? In my judg- 
ment, without a shadow of doubt on the subject, the claimant did 
enter into an agreement wholly inconsistent with the usage he 
claims. So far I have proceeded on the assumption that inconsist- 
ency is to be the test of our decision ; but my Brother Lawson, 
difiering toto ccelo with the Lord Chancellor, considers incon- 
sistency is not the test, and as wholly inapplicable. The decision 
of the Lord Chancellor in The Waterford Estate, that the Ulster 
customs were analogous to the English customs, and were mere 
incidents of the tenure of a yearly tenancy, was dissented from by 
the Lord Justice of Appeal, who, in a remarkable judgment on 
this point fp. 457,) expressed himself as follows : — 

" Among many novel theories which heralded the advent of this measure, 
there was hardly any more curious to the legal mind than one which, I am sure, 
few who hear me have forgotten. The discovery was made that the necessity for 
exceptional legislation for Ireland on the subject of the occupation and owner- 
ship of land was in large measure the fault of Irish Judges ; for, that if they had 
only had sufficient enlightenment to have applied to the Ulster Tenant Right 
Custom the law of England regarding agricultural usages, as expounded in 
Wigglesworth v. Dallison, and its attendant train of decisions, the need for such 
legislation as this would have been wholly superseded in Ulster, and p;irtially so 
in other provinces. So long as this notion was confined to flashy articles in 
newspapers and magazines, it was merely a thing to smile at. But when it came 
to be repeated by statesmen, and even (as it was) by lawyers of standing and 
reputation, one was forced to think with gravity on the lengths of extravagance 
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Land Court, >"*" which, even in subjects of exact thought, such as law, when they unhappily 
1872-3. become the terrain of party warfare, men will suffer themselves to be hurried. 

~ I will take upon myself to say that anything more utterly frivolous and puerile 

than this notion never exercised the brain of the flightiest of essayists. The 

Lb. Leiteim. Judge who three years ago would have laid down that doctrine would have been 
greeted with universal and merited derision. I am not going to waste time in 
the dissection of a proposition which every lawyer who would think of it, merely 
as a lawyer, would know to be nonsense. Mr. Ryan, as became him, refused to 
argue it. What is it ? Incorporate by implication as an incident to a contract 
of tenancy which, as expressed, is one from year to year, determinable on 1st of 
November, a usage the practical effect of which would be to make that tenancy 
a perpetuity — do this under the notion that you are following the English cases 
of agricultural usages — usages which regulated mere details of farming, right to 
an away-going crop, course of husbandi'y, paying for manure when leaving, and 
suchlike, all in strict subordination to and consistency with the terms of the 
express tenancy! Have I used too strong a word when I call this nonsense? 
There are two things which are essential in the English cases. First, the term 
which the usage is allowed to import must not be inconsistent with the express 
contract. Second, the usage itself must be certain. Where is the consistency 
when the gist of the usage is to turn the tenancy into a perpetuity ; and where 
is the certainty when the very essence of the usage is that the landlord may put 
an end to it at his pleasure P" 

My Brother Lawson concurs in the judgment of the Lord 
Justice so far as it establishes that there is an entire inconsistency 
between the Ulster Custom and an ordinary yearly tenancy; and he 
says, notwithstanding inconsistency in the case of ordinary yearly 
tenancy, the TJlster Custom is made legal by Act of Parliament. 
Why should it not be so in the present case ? Now, I am inclined 
to agree with the opinions of those who hold with the Lord Justice 
and my Brother Lawson, that the Ulster Custom claimed here is 
inconsistent with even an ordinary yearly tenancy. That was one 
reason why it could never be held a legal custom, until it was made 
statutably so ; but it was only one of the reasons — it did not possess 
other requisites of alegal custom — it was not an immemorial usage — 
it was not certain — it was not consistent — it did not affect any district 
with uniformity, but even varied on particular estates — and thus could 
not, with any pretence to even elementary knowledge, be maintained 
as a legal custom. WMle I thus agree as to a portion of my Brother 
Lawson's judgment, I cannot concur in the conclusion he has ar- 
rived at. In the first place, I conceive an essentially different con- 
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Bideration arises upon an inoonsistenoy between a usage and what Land Court. 
are only legal implioations of an ordinary yearly tenancy, to that i&12-S. 
which is applicable where there is an ineonsisteucy between the Stevenson 
usage and an express agreement which contains express stipulations L]j_ Lbiirim. 
in writing excluding the custom. This distinction is noticed in 
the decision in Roberts v. Barker. Again I conceive a matter of 
fact is, of itself, decisive against the result my Brother Lawson 
arrives at ; for in the case of an ordinary yearly tenancy this usage, 
inconsistent as it was, was proved to exist and to be prevalent. 
The Act declares it consequently to be legal and enforceable. 
Whereas in the case of written agreements of the character of the 
present, there was no evidence, or allegation even, that any usage 
was allowed or prevalent — the absence of any such usage as a mat- 
ter of fact prevents the question from even arising. I could appre- 
ciate the argument if there had been a finding in this case that, 
notwithstanding such agreements as the present, the usage was 
prevalent — in its absence I cannot see even a question for discussion. 
The decision of the majority of this Court is thus arrived at from the 
most opposite premises; the Lord Ohancellok and some members of 
the Court consider that the custom may be an incident to an ordin- 
ary tenancy ; that the custom is not inconsistent with it ; that 
inconsistency is the test to apply to this agreement, and that, in 
their opinion, there is no inconsistency : e contra, my Brother 
Lawson and other members of the majority of this Court consider 
that the custom could not be a mere incident of an ordinary yearly 
tenancy ; that the custom is inconsistent with it, and that incon- 
sistency is not the proper test to apply to this agreement. The 
case is thus somewhat peculiar ; it has another peculiarity — that it 
was fuUy and finally argued out before this Court consisting of 
seven Judges ; it was thought better, from its importance, to have 
it re-agued (1). I yielded tothat suggestion, and it has now had 
the advantage of being heard before a Court of nine Judges, three 
of whom were not at the first argument ; it has had the disadvan- 

(1) The case was argued, Dec. 12, and Bowse, B.; and re-argued, Jan. 9, 

before Tte Lord Chancellor, The Mas- before the Judges mentioned at the 

ter of the Kolls, The Vioe-Chancellor, commencement of this report. 
Deasy, B., Morris and Lawson, JJ., 
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L<md Court, tage of not being now heard before one Judge who was at the first ar- 

1^72-3. gument — Baron Deasy — and who has been absent nnavoidablyfrom 

Stevenson the second hearing. Being in a minority, I regret the more that 
Lb Lbitkim ^'•^ judgment is not now fortified in the result of it, as it would 
have been, by the concurrence of that eminent and sagacious Judge. 
I have in another place expressed my opinion of the singular in- 
aptitude of this Court of sixteen Judges, collected from all the Courts 
in the Hall, for the duty assigned to it. No Court in these buldings 
could, physically, accommodate this tribunal in its full attendance. 
It has become already, and must become still more, a shifting and 
fluctuating tribunal. The attendance upon it must be as varied as 
inclination, convenience, or unavoidable engagements elsewhere will 
permit; its decisions, instead of being homogeneous — instead of being 
the result of the same minds applied to difi'erent cases — may depend 
upon the chance majority of a varying attendance ; individual re- 
sponsibility is lessened and takes refuge in numbers ; add to which ^ 
that the law to be administered is a novel one, in some respects, at 
least, antagonistic to preconceived ideas on the law of real pro- 
perty ; the legislation in many respects deKberately left vague, 
requiring to be moulded by judicial decision. No matter what the 
supreme importance of the question the decision here is made 
final. If a fish-wife abused another — or a coal-porter beat an- 
other — and that an action of slander or assault was the consequence, 
any legal question arising on such comparatively trifling subjects 
can be brought before the House of Lords for final decision ; but 
questions on property, amounting in the computation of a leading 
public man to 100 millions, are not deemed worthy of reaching that 
great legal tribunal, and must be finally decided here. The practi- 
cal decision that has been arrived at here is, that a tenant who, in 
September, 1867, entered into a written agreement regulating the 
terms of his tenancy, on being evicted in 1872 — without any allega- 
tion that he has been deprived of any of the rights which he bar- 
gained for by his contract under his hand — becomes entitled to a 
lump sum of £254, or fourteen and a-half years' rent of his holding ; 
and, for having enjoyed an occupation of four or five years, is re- 
couped the rent he paid, and receives in addition a bonus of ten 
years' rent. In my judgment the claimant is disentitled to the 
claim he made, and the decision ought to be against him. 
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Fitzgerald, J; : — ■^'«»«^ Court. 

1872-3. 
The question before us is of the greatest importance, and needs 



to be considered with calmness and discretion. In administering „ 

this great Statute — the greatest act of modern legislation — we are ^^- LisiTitiM. 

especially called upon to examine the various questions arising 

upon it with caution and with temper, that we may he able to 

weigh and determine the just rights of the landlord upon the one 

hand, and the claims of the tenant upon the other. We are not 

likely to be aided in arriving at a conclusion consistent with a true 

and just construction of the Act, either by unavailing criticism on 

its objects or operation, or by suggesting imaginary difficulties 

in addition to those which really do exist. 

In my opinion, our decision in the present case in favour of 
the landlord would strike at the root of the Ulster Tenant Eight, 
which it was the object of this Act of Parliament if possible to 
preserve. Still, however, we are not to decide in favour of the 
tenant without grave consideration. 

The case states " that the holding was proved to be subject to 
the Ulster Tenant Right custom," and further that it remained 
subject to it, " unless discharged therefrom by the operation of the 
agreement of the 6th of September, 1867." It was urged by Mr. 
SoHeitor-General that no evidence was given on the part of the 
claimant that the special yearly tenancy created by that agree- 
ment was subject to the Ulster Custom ; but it seems to me that 
as it had been proved that the holding was subject to that Custom, 
it lay on the Respondent to prove, as a matter of fact, that the 
Custom was inapplicable where the character of the tenure had 
been changed by substituting a special agreement in writing for 
an ordinary verbal contract of tenancy. No such evidence was 
given, and we are therefore compelled to determine the case on 
the effect of the agreement itself, unaided by any parol proof. 

When once it has been established that the Ulster Tenant 
Eight Custom exists as to any particular holding, it is declared 
by the Statute to be legal, and that it "shall be enforced in 
manner provided by the Act." 

We have, therefore, to consider and determine whether the 
holding has been discharged from Tenant Right by the agree- 
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Land Court, ment. We ought not to arrive at such a conclusion unless there 

1872-3. lias heen an express stipulation to that effect, or unless the terms 

Stevenson of the new tenure are such as to forbid the continuance of the 

Ld Leitkim: Custom as applied to the particular holding. The Solicitor- 
General was obliged, necessarily, to push his argument to the 
extent that the Custom would be inapplicable and be wholly in- 
consistent with a tenancy under lease, whether for lives or years, 
containing the usual covenant to give up the tenement with all 
improvements, &c., at the end of the term, but there seems now to 
be no doubt that as a matter of fact, the Ulster Custom may and 
does apply in such cases. In the case of Austin v. 8coU, we have 
had it so reported by the Lokd Chief Justice of the Common 
Pleas, and I observe in a recent case before the Chairman of Fer- 
managh that Lord Erne is reported to have stated that, on his 
estate, it made no difference whether the tenancy was from year 
to year, or by lease for lives or years ; but he added that if the 
lessee assigned during the term without the assent of the lessor, 
the assignee had no claim to the Tenant Eight Custom. I taie 
this from a newspaper report only. Lord Erne was the Re- 
spondent, and examined as a witness. 

The agreement now under consideration of the 6th of September, 
1867, created a special tenancy from year to year, subject to a 
provision that the tenant should not " assign, sublet or part with 
the possession of the land." I forbear to notice any minor pro- 
visions, for the Solicitor-General rested his argument on the clause 
against assignment. It seems to me. to be wholly unimportant to 
consider whether the provision against assignment was qualified 
by the words " without permission in writing ;" for, as there is no 
stipulation that an assignment contrary to the agreement would 
operate as a forfeiture of the tenancy, there is no doubt that an 
assignment " vnth the consent in writing of the landlord or his 
agent," given in manner prescribed by the 10th section of the 
23 & 24 Vict. e. 154, would have been valid and effectual. The 
agreement then creates a yearly tenancy with an express term 
against assignment or parting with the possession, and the question 
is, does that stipulation by necessary inference negative the Ulster 
Custom ? In my opinion there is no such inconsistency as to compel 
us to arrive at that conclusion. The custom and practice of many 
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estates, where tenant-right is acknowledged and is in fall force, are, Land Court. 
that the tenant cannot assign without the assent of the landlord, 1872-3. 
and that if he should do so, any claim to the Tenant Custom is Stetensobt 
forfeited. So, in the present instance, it seems to me that the pro- j^j, leiteim. 
vision against alienation is not necessarily inconsistent with tenant- 
right, although a breach of it may cause a forfeiture of the claim. 
" Tenant-right" does not necessarily include a claim on the tenant's 
part to assign his tenancy during the term. It arises in almost 
all instances at the expiration of the tenancy, or when the period 
for the termination of the tenant's estate has been fixed by notice 
to quit or otherwise, and is carried into effect, not by assignment, 
but by surrender by operation of law, where that becomes neces- 
sary. The outgoirig tenant finds some person willing to purchase 
his occupation or " good-will," and to become tenant in his place. 
He nominates the intended new tenant to the landlord, who may 
accept him, if he is unobjectionable, as tenant at the old rent or 
an increased rent. If, on the other hand, the nominee is objection- 
able, the landlord rejects him, and a new nomination takes place. 
Should the landlord capriciously reject the tenant's nominee, or 
desire to have the possession for himself, then he becomes liable 
to pay the value of the tenant-right, and thus acquires it for him- 
self. 

I have come to the conclusion that there is nothing in this 
agreement which necessarily discharges the holding in question 
from the Tenant Eight Custom ; and that being the simple ques- 
tion reserved for this Court, I thiak our decision should be in 
favour of the tenant. 

It has been suggested from the Bench that the claim before us 
is exorbitant, and the amount allowed excessive. In the ad- 
ministration of this Statute, there is no duty more incumbent on 
the Judge than to set his face against and defeat extortionate or 
immoderate claims, whether made under colour of Ulster Tenant 
Right, or for compensation for disturbance and for improve- 
ments. 

I have no doubt that duty was most anxiously performed by 
the eminent and prudent Judge who has stated this Case for our 
decision. 
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Land Court. The Vice-0h.«NCELLOR : — 

* 1872-3 

'- — I am unable to concur in the conclusion at which the majority 

TETENsoN ^£ ^j^^ Co'urt havo arrived, and I agree with the opinion of Morkis, 
Ld. Lbiteim. J. I wish to state fully my reasons for the view which I enter- 
tain. 

The Act has imposed upon the icTudges who have to administer 
it a very difficult duty in respect of what it terms the Ulster 
Tenant Eight Custom. It has, perhaps from the necessity of the 
case, left it to them, without the aid of any definition or interpre- 
tation, to say in each ease what that so-called Custom is. They 
must ascertain by evidence, in the case of each holding, whether 
there was at the passing of the Act any and what usage, of the de- 
scription so vaguely mentioned, to which it was subject. When 
this has been so ascertained, they must give effect to it in the man- 
ner prescribed. 

These varying usages wanted all or most of the legal elements 
necessary to constitute a valid custom, and were not binding in 
law, being merely usual indulgences given by the landlords of 
Ulster to their tenants. The Act appears to me to have clothed 
them with the same validity that would have attended legal cus- 
toms, and to have placed them in no higher position. The first 
section, which is that which applies to the Ulster Tenant Eighty 
throughout designates these usages, so validated, as a custom, and 
I can find nothing in the Act to warrant us in giving them any 
higher operation. The Statute being in this respect an inter- 
ference with the pre-existing rights of property, should, I think, 
not be extended by judicial exposition. 

The first matter arising upon every such inquiry is to ascertain 
whether the particular holding was, at the passiiig of the Act, sub- 
ject to the alleged usage. If it was not, the Statute is of course in 
this respect inoperative, and the claimant must resort to his reme- 
dies under the other sections. It is not, in my opinion, enough to 
show that at some antecedent period tenant-right had been con- 
ceded by the landlord to the tenant of the holding, for though this 
may have been so, the circumstances of it may have altered, and 
the usage may have ceased to exist. Nor do I think that this 
change can be confined to cases where, under the second clause of 
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the 1st seotion, the landlord has, in the strict sense of the words, Land Court. 
purchased or acquired the Ulster Tenant Eight Custom to which 1872-3. 
the holding was formerly subject. That clause does not profess to Stevenson 
exclude all other modes of terminating the usage ; and, in my r t f j»,j,jj, 
opinion, one other mode of so doing, and that of not unfrequent 
occurrence, is by the landlord and tenant entering into a contract 
which excludes it. It was not disputed by the counsel for the 
claimant that an express stipulation that the holding should not 
thenceforth be subject to the previously existing usage would have 
that effect ; and I cannot conceive that, if such express stipulation 
were proved, it should notwithstanding be held that such a right 
in the tenant could exist. The amount of proof necessary to 
establish the existence of any such usage must vary according to 
the circumstances of each particular case ; and where there is shown 
to be a contract, whether by parol, by writing under hand only, 
or by deed, containing express terms prima facie excluding the 
right to claim the benefit of such usage, the claimant must go 
beyond the mere proof that, when such a contract ^oes not exist,' 
the usage has prevailed. If he is precluded from so doing, either 
by the want of such evidence or by its legal inadmissibility, his 
claim must in my judgment fail. The case ot Wilkins v. Wood, 
cited by the claimant's • counsel, is not inconsistent with this view. 
What was decided there was, that the Judge was wrong in with- 
drawing from the jury the evidence of witnesses to prove the Cus- 
tom, who, on cross-examination, stated they did not know of any 
instances of the Custom having prevailed where the letting had been 
by written instrument, and who, therefore, could not say whether 
it applied to such cases or not. That case proceeded on the 
ground, now well settled, that evidence of a custom is admissible, 
to add to or explain written instruments ; and there was no ques- 
tion as to inconsistency or repugnancy between the instrument 
and the custom. I vpish to avoid expressing any opinion as to 
what terms should be deemed sufficient to exclude, either primd 
facie 01 absolutely, a claim to have the benefit of such an usage, 
except so far as is necessary for the decision of the present case. 

And here I may say, with every respect for opinions that may 
have been expressed to the contrary, that I consider that the rules 
of law established in reference to agricultural, commercial, and. 
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Land Court, other like customs, have a very close appHcation to these legalized 

1872-3. usages. I do not,' of course, mean by this that, independently of 

Stevenson the Statute, any legal validity could by, or by analogy to, these rules 

Ld LEiiEiif ^^^^ possibly been given to these voluntary usages. But I thiok 
that where evidence of legal customs was by those rules excluded 
in the case of express contracts inconsistent with them, in like 
cases the statutory operation of "these tenant-right usages should 
also be excluded. The principle on which the cases as to customs 
proceeds is laid down by Parke, B.,in Hutton v. Warren, in terms 
which are generally referred to as being the best exposition of it. 
He says that, " it is the presumption that in such transactions the 
parties did not mean to express in writing the whole of the con- 
tract by which they intended to be bound, but to contract with 
reference to those known usages." It follows from this, that when 
the expressed terms of the contract purport to be aU those by 
which the parties intended to be bound, evidence of custom is in- 
admissible to add to or vary them ; and where they purport to deal 
completely with any particular subject, the evidence is in like 
manner inadmissible in reference to that subject. Also, wherever 
there are expressed terms inconsistent with the custom, the former 
must prevail. I think it unnecessary to go through the cases 
which have been cited, as all recognise this principle, and diflfer 
only as to the application of it to the particular facts. There is 
an essential difference in this respect between terms of a contract 
implied by law and those expressed by the parties. Expressum 
cessare facit taciturn is the maxim stating the rule. The terms of a 
contract which the law implies are those quee tacite insunt, and it 
is those which the custom is allowed to vary or supersede. The 
law implies in an ordinary letting the right of the tenant to farm 
as he pleases, so that he commit no waste. The Custom may con- 
trol this, and say, the tenant must farm in a particular way. 
Again, the law implies that the hay, straw, and manure on the 
farm at the determination of the tenancy are the property of the 
tenant ; but the Custom may interfere, and say they must be left 
on the land for the use of the incoming tenant. But while rights 
and obligations implied by law can be thus altered by custom, ex- 
press contracts cannot, and while they apply they exclude the 
operation of the Custom. In the case of an ordinary yearly tenancy, 
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created by parol, the law implies a contract on the part of the tenant Land Court. 
to yield up quiet possession at its determination ; and as was held, 1872-3. 
for instance in Henderson v. Squire, that the landlord may maintain Stbtenson 
an action on such a contract. The parties might undoubtedly have, r t "' 
by express contract, added to this a term that the landlord should 
either accept a nominee of his outgoing tenant in his place, or pay 
him a sum of money. It will still remain a yearly tenancy, and 
all the incidents implied by law would remain the same, with the 
addition of this term. In the same way, a custom to the same 
effect, if clothed with the legal requisite of validity, woyld have, 
in my opinion, precisely the same operation. But in all those 
cases the terms tacitly added by the law yield to the custom, while 
the custom again yields to the expressions of the contract. 

It has been objected to the applying of these rules to the usages 
in question, that doing so would have the effect of excluding such 
usages, not only in the case of express contracts, but also of ordi- 
nary parol lettings. It is said that there cannot be a greater in- 
consistency between them and any express contract, not in so many 
words excluding tenant-right, than between them and the legal 
attributes of an ordinary tenancy from year to year. But in every 
case where a custom has been allowed to add to or modify a con- 
tract, it is inconsistent with, and therefore alters, what the rights 
of the parties would have been but for the operation of the custom. 
There would be nothing to prevent the parties to an ordinary parol 
letting from year to year adding, in express terms, a stipulation 
that the tenant should have the right to require his landlord to 
accept as tenant in his place any person to whom the tenant might 
sell his interest ; and that if the landlord should proceed to deter- 
mine the tenancy, he should pay the tenant what he could get for 
his interest if allowed to sell. There is no reason why a yearly 
tenancy, with all the other terms which the law implies, should not 
co-exist with such express stipulation. If a custom existed to the 
same effect, I cannot see any ground for holding that it could not 
be imported into the terms of any ordinary letting from year to 
year. But all this would be changed if the express terms of the 
letting were inconsistent with the custom ; and that inconsistency 
need not be expressed, but may be evinced by implication from the 
terms of the contract. 
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Land Court. The question then must, in my opinion, really come to this : 

1872-3. is the custom as really pleaded by the claim, and, as we must take 

Stetenson it, proved by the claimant, inconsistent with the written contract 

Ld Leixrim ^^^''^^^^ •'^i™ ^^^ the landlord ? Does the written contract exclude 
the usage, either by sufficiently showing on the face of it that it 
was intended to contain all the terms of the tenancy, or by reason- 
able implication showing that the *parties meant that the holding 
should not, as regards this particular letting, be subject to the usage? 
The usage put forward in the claim is, that the tenant should, 
either if his landlord is about to evict him, or he is about to quit 
of his own motion, be permitted to sell his interest in his holding 
to any solvent tenant to whom no reasonable objection is made by 
the landlord, or if his landlord resumes possession, or indicates his 
intention to do so, the tenant should be entitled to the value of his 
tenant-right interest as if sold to a solvent tenant. It has been 
strongly contended on the part of the claimant that there were 
either two different usages, or two parts of a single usage, one" 
applicable to the case of the landlord not himself resuming the, 
possession, and the other to the case of his desiring to do so ; that 
in the former event the tenant was permitted to sell his interest to 
a third party, and that in the latter the landlord was bound to pay 
what such party otherwise would have paid. This amounts to no 
more than that the landlord, if he desired to put an end to the 
tenancy, will permit the tenant either to sell his interest to an un- 
objectionable party, or will pay for it himself. It is, in my opinion, 
already one single usage, applicable too to one single event, so far 
as the landlord is concerned, namely, his proceeding to disturb the 
possession of his tenant. 

The portion of it which is twofold is the mode in which the 
landlord consents to compensate the tenant in the event of disturb- 
ance, namely, permitting him to sell and transfer the possession to 
another, or to pay him as much as he could have got in the 
market. The very terms in which the measure of the landlord's 
payment, if he choose' to buy himself, is expressly pointed to the 
tenant being able to sell to a third party, and they substitute the 
landlord for such purchaser. When the tenant has not the power 
to sell his interest, the landlord, in my judgment, cannot be re- 
quired to buy. One seems to me to hang upon the other, and 
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both must, I think, stand or fall together. If the express contract Land Court. 

is inconsistent with the right to sell to a third party, the obligation 1872-3. 

of the landlord to pay is also excluded. Stevensoh- 

This privilege of the tenant was not confined to the landlord seek- ^j, Leiieim 
ing to put him out, but extended to the tenant's desiring to leaTO 
of his own accord. Therefore, if he were to give notice of surrender, 
the landlord must let him sell or must buy from him. It also 
seems to me clear on the terms of the claim, that if the landlord 
were to serve notice to quit, the tenant would thereuponjand before 
the expiration of his tenancy be entitled to exercise his right of 
seUing his interest. The service of a notice to quit is in itself a 
disturbance, as appears by the 4th Greneral Order. Even on an 
indication of the landlord's intention to resume possession, the 
tenant's privilege arises according to the language of this claim, 
so that before a notice to quit is served, the same principle may 
spring up. I do not forget that in the case of a yearly tenancy 
where the possession is transferred by the tenant to a third party, 
and the landlord afterwards accepts rent from such new party, it 
will create a new tenancy between them, but still the original 
tenant does not the less part with the possession to that party. 

I shall now turn to the agreement to see if, ,though this usage 
is not by express terms excluded, there are found in it words which 
exclude it by reasonable implication. In exaidining the written 
agreement it is not to be expected that it should be found to 
exclude in terms the tenant-right usage, even in case the parties 
never contemplated that it should continue to be acted on. It had 
then no legal operation, and there were probably few who at that time 
expected that it would soon be made binding on the landlord. We 
must look to see of what elements the alleged usage was composed — 
for these may be fairly taken to have been in the view of both landlord 
and tenant — and see if they are excluded by reasonable implication. 
I consider them to have been compensation for improvements 
and for disturbance. The main policy of the Act is undoubtedly 
to allow compensation for these, and for nothing else. The equiva- 
lent given for tenant-right compensation is at the option of the 
tenant the compensation for improvements and disturbance. 

It is important to note the way in which the claims of tenants 
to compensation for improvements and disturbance are dealt with 

TOL, I. ' 12 
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Land Court, in some of the clauses of the Act. By section 4, a tenant of a holding 

1872-3. under a lease or written contract made before the passing of the Act is 

SiETENsoiir not entitled, on being disturbed by the act of the landlord, or on quit- 

T leitrim: ^^S ^ holding, to any compensation in respect of any improvement 
his right to which compensation is expressly excluded by such lease 
or contract. Again, by section 13, where a holding for which com- 
pensation is claimed under section 3, is held under a tenancy from 
year to year, existing at the time of the passing of the Act, and 
such tenancy is assigned without the consent of the landlord, and 
the landlord does not accept the assignee as his tenant, no com- 
pensation ^all be payable by the landlord when (amongst other 
things) the holding forms part of an estate upon which the assign- 
ment of holdings without the consent or approval of the landlord 
is contrary to, or not warranted by the practice prevalent on the 
estate. These clauses, though not applicable to the case of tenant 
right custom, are, I think, important in showing that in cases 
under the other head of compensation, it cannot' be claimed for 
improvements contrary to express contract made before the Act, 
and that even without an express prohibition of alienation, a 
tenant who assigns without consent cannot claim unless he can 
show that such assignments are warranted by the practice preva- 
lent upon the estate. 

Before coming to the particular clauses of the written contract 
directly affecting this question, I must say that, in my opinion, the 
whole frame of the instrument is inconsistent with an intention of 
the parties that the holding should be still subject to the tenant- 
right usage. It purports to be a complete contract, and it regulated 
with much particularity the terms of the holding. It is through- 
out a personal contract with Mr. Stevenson ; the word " assigns" 
as applied to the tenant, is not to be found in it ; the clause that the 
tenancy shall cease in case of bankruptcy, insolvency, or imprison- 
ment on civil or criminal process, for over fourteen days, is plainly 
personal to him. .These by themselves would not probably be 
operative, but they are important in connexion with the clauses 
more directly applicable as strengthening the implication. The 
clause which prohibits assigning, subletting, or parting with the 
possession seems to me directly opposed to the incorporation of the 
usage, and this opposition is the more pointed by the omission 
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here of the words, " without permission in writing from the said ^anrf Court. 
Earl," which are to be found in reference to the making of im- 1872-3. 
provements. I cannot see how, consistently with this, it could be Sievknson 
possible for the tenant, on being about to be disturbed by the act , y "", 
of his landlord, or voluntarily to quit his holding, to claim the 
right to sell to another. The proposition seems to me inconsistent 
not only with the spirit but with the letter of this clause. Again, 
the tenant stipulates expressly that on the termination of his ten- 
ancy he will yield up in good condition all buildings, &c. ; and 
again, that nothing in the contract shall be deemed to entitle him 
to any compensation for any improvements made upon the premi- 
ses imless they should have previously been stipulated for and 
specified by some article or agreement in writing, signed by both 
landlord and tenant. In the face of these express stipulations, and 
against what appears to me to be the general intention of the in- 
strument, I am of opinion that the contention of the claimant that 
his holding still remained subject to the usage cannot be main- 
tained. He persists that, notwithstanding, he should have the 
right to sell, and consequently to part with the possession in the 
events named, or to insist on his landlord, .if he decline to permit 
him to do so, paying him the value of his tenant-right interest as 
if he sold to a solvent tenant. On what would that value depend ? 
On the value of improvements which he had contracted not to claim 
for, except by virtue of a new agreement, if any, and on the value 
of his title to compel his landlord to buy up the right to sell his 
interest and part with the possession to another, which he had 
bound himself not to do. How is it consistent with the unquali- 
fied contract not to assign or part with the possession, to claim the 
right to give notice of surrender, and say to his landlord, you must 
let me part with the possession to my own nominee, or you 
shall pay me a heavy penalty for refusing ? It seems to me that 
this amounts not only to a reasonable, but to a necessary implica- 
tion that this usage was not to be incorporated into the contract. 
It was said that, because the usage had no legal validity, it 
could not be permitted in law to affect the contract, and that there- 
fore it cannot be supposed to have been excluded by implication. 
But it does not follow that it was not excluded because it was not 
legally binding. If so, it would give it a greater efficacy than if 

12 1 
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Land Court, it were a legal custpm. The question is, was the contract ineon- 
1872-3. gistent with this pre-existing usage, whether a matter of legal or 
Stevenson moral obligation ? If it was, it ceased to affect the holding, and 
Lb Leitrim there was nothing left for the Statute to operate upon. 

In my opinion, it was inconsistent with, and was excluded hy 
the agreement, and the claim should he disallowed. 

MONAHAN, C. J. : — 

As I concur in the opinion of the majority of the Court, I did 
not think it would be necessary for me to do more than express 
that concurrence; still, as all the other members of the Court 
have expressed their reasons for the judgment they have pronounced, 
I think it better that I should also shortly state the reasons of 
the conclusion to which I have come. 

It appears, from the Case stated by my Brother Lawson that, 
prior to September, 1867, the claimant Mr. Stevenson held the 
premises in question as tenant from year to year, and that the 
premises so held were held subject to the ordinary Tenant Eight 
Custom, which was, that if the landlord was about determining 
the tenancy by notice to quit, or otherwise, the tenant was 
entitled to sell to a new tenant, to be approvedof by the landlord's 
agent ; but if the landlord did not wish to have a new tenant come 
in on the farm, the custom was, that he should pay to the outgo- 
ing tenant a sum of money equal to what could have been got 
from a respectable unobjectionable tenant, such as the landlord 
would approve of; but though the transaction between the out- 
going and incoming tenant was called a sale, there was not what 
strictly should be called a sale, nor was there any conveyance to 
be executed by the old to the new tenant ; the process was, that 
the new tenant, having been approved of by the landlord or his 
agent, the sum to be paid was deposited by him with the agent 
in the office : thereout was paid in the first instance all rent due to 
the landlord, and any other sums properly payable by the out- 
going tenant ; and thereupon the balance of the purchase-money 
was paid to the outgoing tenant ; and thereupon the new tenant 
was substituted as the tenant of the farm instead of the old tenant. 
So that the process was not strictly a sale or conveyance of the 
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land by the old to the new tenant, but operated as a surrender by Land Court. 
operation of law of the old tenancy, and a creation of a new one. 1872-3. 
This being the subsisting relation between Lord Leitrim and SiEVEifsoisr 
Mr. Stevenson, the agreement of the 24th of September, 1867, -^^^ leitrim 
was entered into between them, which operated as a surrender by 
operation of law of the then subsisting tenancy, and the creation 
of a new one. The only portion of the new agreement bearing on 
the Ulster Tenant Eight Custom is that by which the tenant 
agrees that he shall not assign, sublet, or let in con-acre, or for a crop, 
or subdivide for grazing, or part with the possession of said land, or 
any part thereof. I confess I entertain a very serious doubt 
whether this stipulation is inconsistent with any part of the Tenant 
Eight Custom, which is, not to sell to a stranger, but to give up 
the possession, with the assent of the landlord, to a third person, 
so as to effect a surrender of the old tenant's interest. Buti what- 
ever doubt there may be of this, I am satisfied there is no incon- 
sistency with the part of the custom that if the landlord do not 
wish to give the farm to a third person, but wishes to resume the 
possession himself, he should pay for the surrender of the farm 
the same sum as would be paid by a third person if he assented 
to the third person becoming the tenant. I am, therefore, of 
opinion that the ease should be ruled in favour of the claimant, 
who is entitled to have the decree for £254 affirmed. 

The Mas'eer of the Eolls : — 

In my opinion, the decree for the claimant in this case 
should be affirmed. The first question which suggests itself 
for our consideration, and upon which we must come to a con- 
clusion, is as to the meaning and effect of the first section of 
the Act of Parliament now before us. That question is to be 
determined on the construction of the language used in the 
Statute. Upon that alone we must ground our judgment. In 
delivering his opinion in the House of Lords upon the case of 
Grei/ V. Pearson (1), Lord Wensleydale says, " I have been long 
and deeply impressed with the wisdom of the rule, now I believe 
universally adopted, at least in the Courts of Law in Westminster 

(1) 6 H. L. C. 106. 
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Land Court. Hall, that in conBtjuing wills, and indeed Statutes and all written 

1872-3. instruments, the grammatical and ordinary sense of the words is 

Stbyenson to be adhered to, unless that would lead to some absurdity or some 

r l"" .repugnance, or inconsistency with the rest of the instrument, in 
which case the grammatical and ordinary sense of the words may 
be modified so to avoid that absurdity and inconsisteiicy, but no 
farther. This is laid down by Mr. Justice Burton in a very 
excellent opinion which is to be found in the case of Warhurton v. 
Loveland (1)." The same view of the duty of a Court of Law is 
very emphatically expressed by Chief Baron Pollock in the case 
of Miller v. Salomons (2), where he says, " Where the meaning 
of a Statute is plain and clear, we have nothing to do with its policy 
or impolicy, its justice or injustice, its being framed according to 
our views of right or the contrary. If the meaning of the 
language used by the Legislature be plain and clear, we 
have nothing to do but to obey it, — to administer it as we find 
it; and I think, to take a different course is to abandon the 
o£Sce of Judge and to assume the province of legislation." I 
take the liberty of adding that, in my opinion, considerations 
of the policy of a Statute by a Judge, when he is called on to 
interpret its language, involve in them this additional mis- 
chief — that a Judge who allows them to get possessioi^jof his mind 
is apt, when the supposed policy of the Statute does not meet his 
approval, to be led away from the strict observance of those rules 
of construction by which alone he ought to be guided to a decision. 
Therefore I put altogether aside the question whether this Statute 
was politic or impoKtio. I also put aside the question as to the 
constitution of this Court or its members, — I wiU only say for 
myself that although I am sitting here as one of a Court composed 
of nine Judges, I do not give my judgment in this case with a 
sense of responsibility less deep than if alone and unsupported I 
was endeavouring to administer justice between these parties in 
the Court in which I alone preside. 

What are the words of the 1st section of the Act of Parliament, 
upon which the question here has arisen ? [His Honor read the 

(1) 1 H, & B. 648. (2) Y Ex. 560. 
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Ist section of the Landlord and Tenant Act, 1870]. I think the Land Court. 
language of that section admits of no doubt whatever. My opinion 1872-3. 



upon that section is clear, that no matter what be the inconsis- Stevenson 
tenoy between the usage which is found to prevail, and the terms t t™,,™ 
of the written or stated instrument, or of the verbal contract un- 
der which the tenant holds, the usage is made valid and binding, 
and the tenant is entitled to the benefit of it at the time and in the 
manner prescribed by the Act. That is the first point to be_de- 
termined. 

The moment that proposition is established, it is plain to my 
mind that the argument which was addressed to us on the part of 
Lord Leitrim was pervaded by two capital fallacies ; the first, that 
there is an analogy between the agricultural customs of England 
and the tenant-right usages legalized by this Act of Parliament ; the 
second, that there is a distinction to be observed between a con- 
tract implied by law, and the same contract expressly entered into 
between two parties, whose assent to such contract is signified by 
their names being attached to a written instrument. With respect 
to the first, I am of opinion that between the English customs and 
the Ulster Tenant Eight there is no analogy whatever ; and, as to 
the second, I am not aware of any authority which would, in the 
smallest degree, justify us in holding that there is any such dis- 
tinction as that which has been suggested, between a contract im- 
plied by law and the same contract expressed in writing. On the 
contrary, all the authorities seem to me to enforce the view that 
no such distinction exists, that the liabilities and rights of the 
parties respectively thereto are precisely the same, and that the 
contracts themselves are to be sued on exactly in the same manner, 
save in the mere form that if the written instrument is sealed, 
the action in such case would be in covenant; and I certainly 
cannot discern in the case of Roberts v. Barker (1), to which Mb. 
JtiSTicii; MoKRis has referred, anything to warrant the supposition 
that the Court there gave colour to the notion that a contract 
which the law implies was something different from the same con- 
tract expressed in writing. 

In the case of Eumfrey v. Dak (2), Lord Campbell says, in 

(1) 1 Cr. & M. 808. (1) 7 E. & B. 274. 
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Land Court, reference to implying additional terms in written contracts, that 

1872-3. the incident " will be admissible unless it labours under the objec- 

SiETBNsoN tion of introducing something repugnant to or inconsistent with 

J y "■ the terms of the written instrument." And, again, he says, " To 

fall within the exception of repugnancy, the incident must be such 
as if expressed in the written contract would make it insensible or 
inconsistent." It seems to me to be too much to say, in the face 
of what appears settled law, that there is any difference between 
contracts in writing and the same contracts when they are implied 
by law. 

In the particular case before us it appears that Mr. Stevenson, 
before entering into this written agreement, held his land as 
tenant from year to year to Lord Leitrim, and that being merely 
such tenant, his holding was subject to the usage set out in the 
claim. The moment that fact is proved — and there is no dispute 
as to it — the fallacy of supposing that there is here any similarity 
or analogy to the English agricultural customs seems to me at 
once apparent. The contract implied by law, in the case of a 
tenancy from year to year, is, that the tenant, on the determination 
of his tenancy, will deliver up his holding to the landlord. Yet, 
in the face of that contract it is found, as a matter of undisputed 
fact, that he had the right to assign his interest to a solvent tenant, 
and that if Lord^Leitrim refused to accept the proposed substitute, 
he should pay to Stevenson the amount which he could have ob- 
tained from the new tenant, if the assignment had been permitted 
to take place. Could anything be more inconsistent with the con- 
tract under which he held than this right ? These facts conclu- 
sively establish that the test of inconsistency, by which it has been 
proposed to try this case, and to exclude the custom under which 
this claim is made, is altogether a mistaken one, and that the Eng- 
lish authorities are wholly inapplicable, and can throw no light 
whatever on the question, whether a tenant, who claims the benefit 
of an Ulster usage, can assert his right to it under the first section of 
this Act of Parliament, notwithstanding that it is inconsistent with" 
his written contract. It was to escape from this difficulty, in 
which the finding that the holding of Mr. Stevenson was originally , 
subject to the usage set out in the claim placed the landlord, that 
it was suggested that the agreement under which Stevenson held 
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as tenant from year to year, since 1867, being in writing, must be Land Court. 
regarded as something different from what it would have been '^^1^-^- 
had it been simply a parol oontraot. I think it will be found that Stetenson 
in all the cases it is taken for granted that, even in the case of lj, lbiteim. 
written contracts, we are to read the implied contract as a portion 
of t^ie written contract. When it is implied it is to form one of its 
terms, and it is by so doing that we are to discover whether in any 
given case they can stand together. Humfrey v. Dale, to which I 
have already referred, establishes this very test. 

Now, suppose that Stevenson was tenant from year to year, 
after the Act had passed, of this holding, proved to be subject to 
this now legalized custom, that he held at first merely under a 
parol contract — but that he subsequently entered into an agree- 
ment in writing similar in aU respects to that which had previously 
existed by parol, namely, that at the end of his tenancy he would 
deliver up his land to the landlord — would that contract, simply 
because it had been reduced to writing, destroy the tenant-right, 
and exclude the usage legalized by the Act, and which the in- 
stant before was attached to the holding ? It appears to me im- 
possible so to hold on legal principles. Such a construction would 
be to make the written contract a mere trap, by which the tenant 
could be effeptually deprived of a property which had been his 
by long-continued and widely-recognized usage, and which it was 
the special object of this Act of Parliament. to render permanently 
secure. It, therefore, appears to me that these English cases have 
no force or analogy to guide us here, and that the mere incon- 
sistency of an agreement by the tenant, who has this custom vali- 
dated and legalized for him by Statute, will not operate to exclude 
the latter, but that it must be expressly and definitely dealt with by 
the terms of the contract itself — and that in this particular case 
the terms of the written" contract being, not a whit more incon- 
sistent with the usage than would have been the terms of his 
original tenancy if reduced to writing, the contract does not deprive 
the tenant of the benefit of the usage. 

I may add that, in my opinion, even if the English cases on 
agricultural customs were to be considered analogous, and that 
consistency between the agreement and the custom is to be the 
test, I think the claimant is still entitled to succeed. I agree in 
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Land Court, what has been already said during the argument, that under 
1872-3 ^j^Q oiroumstanoes of the case before us the claim is not one to 
ISiEVBNsoif ; assign the premises in violation of the agreement. It is a simple 
Lb LKiiRiM ^^^''^ ^° nominate a solvent and unobjectionable tenant to Lord 
Leitrim, and on refusal of such tenant by Lord Leitrim to ob- 
tain the payment of the sum of money which would have been 
obtained from the proposed tenant if the nomination had been 
accepted. That claim is not inconsistent with the written agree- 
ment. It is made on or in view of the termination of the 
tenancy, and on or in view of Lord Leitrim's taking the lands 
into his own possession. The usage, as proved, seems to me pre- 
cisely applicable to this state of things. The tenant does not want 
to assign or violate his agreement in that behalf — he is simply 
trying to protect himself under the, usage which his claim shows to 
exist in the particular circumstances in which he is placed by his 
landlord's acts. And the usage, if reasonably construed, embraces 
and is applicable to the precise state of facts which have occurred. 
Apply the test approved of hxSumfrey v. Dale, and suppose the 
following clause inserted at the end of the written contract : — 
' " Provided always that if the said Stevenson, on serving a notice 
to quit, or being served with such notice, shall tender to the said 
Lord Leitrim a solvent and unobjectionable tenant, and that if 
Lord Leitrim refuses to accept such tenant he shall pay to the said 
Stevenson such sum of money as the said proposed tenant would 
have paid if he had been permitted to enter into possession of the 
holding." Where is the inconsistency of such a clause with that 
which forbids assignment ? I cannot see any ; and further, I think 
that the case of Muncey v. Dennis (1), adopting as it did the prin- 
ciple of Molding v. Pigott (2), is a very precise authority that they 
may well stand together. I may observe that by the word " resume!' 
in the claim, which has been commented on, I understand " the 
result of refusing the tenant's nomination of a new tenant — 
i. e. the landlord himself taking the possession free from any new 
tenant." On every grotmd, I think that the claimant is entitled 
to succeed. 

(1) 1 H. & N, 216. (2) 7 Ring. 465. 
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With respect to what has heen said by Mr. Justice Morhis as Lmd Court. 
to this Case having heen re-argued, I can only say that it was most '^^T^-^. 
essential that it should have been so re-argued, and that every Judge Stevenson 
who heard the argument concurred in this course being taken. ljj_ Lbiteim. 
When I came to review the case as it stood after the first argu- 
ment, I must confess that the more I thought over it, the more I 
felt satisfied that there were many and weighty considerations 
bearing on the law applicable to it which had not been presented 
to us ; and my own mind was in that state that I could not have 
satisfactorily adjudicated on the Case without a re-argumsnt ; and 
it has actually happened that, on the re-argument, this case has 
had a full and complete discussion, and the Court has been refer- 
red to new authorities, particularly one of much importance, viz., 
that of Mwncey v. Dennis (1). The result of this re-argument has 
been, that I have been enabled to form a clear opinion as to the 
judgment I ought to pronounce ; and I am sure that if Mr. 
Baron Deasy had heard the re-argument, no matter what opinion 
he expressed before, he would have adopted and pronounced the 
judgment which such re-argument would, in his opinion, have 
legitimately enforced. 

Lord O'Hagan, L. 0. : — 

Concurring in opinion with the majority of the Court, I should 
not think it necessary to add anything to the judgments which 
have been delivered, but that I desire, in a case of such importance, 
briefly to indicate the precise ground on which I base my own 
decision. 

It is not my function to vindicate the character or constitution 
of this Court, or to assert the sufficiency of the reasons which justi- 
fied the passing of the Land Act. Our duty in this place is to 
discharge, as best we can, our judicial business ; and, without 
criticism or complaint, to accept and administer, loyally, the pro- 
visions of the Statute. 

Neither do I deem it necessary to consider the conflicting 
views which found expression, in the Court of Appeal, with re- 
ference to the Waterford Estate, and to the practice of the Landed 

I 
(1) 1 H. & N. 216. 
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Land Court, Estates Court. It seems to me that, on either of those views, the 

1872-3. claimant is equally entitled to succeed ; and I shall not occupy 

Stevenson time by re-stating opinions and reasons which are already on 

Ld Leitbim ^^"O^"!) ^'^^ reference to the special circumstances of that case ; 
and which have little pertinency to the question for decision 
here. 

As to the effect of inconsistency between the contract and the 
custom, I do not think the point properly arises. According to 
my conception of the statement of the learned Judge, there is no 
inconsistency whatever between them, in the matter before us ; 
and it is, therefore, unnecessary to pronounce what might have 
been its operation, if it had existed, or to lay down any abstract 
doctrine on the subject as applicable in every case. But I may say, 
that the able argument of the Solicitor-Greneral on the general result 
of inconsistency between an agreement for a tenancy from year to 
year, and the Tenant Eight Custom legalised by the Statute, failed 
to satisfy me of the distinction which he sought to take between 
such an agreement in writing, with an undertaking to give up the 
premises, and an agreement in writing or by parol, without such 
an undertaking. It is settled, beyond controversy, that in every 
tenancy there is an implied contract to deliver up, at the termina- 
tion of it, possession to the landlord ; and the tenant is equally 
boxmd by this contract, whether it be express or whether it be 
implied. It is equally the subject of action, and equally enforceable 
between the parties. I cannot understand how, in the one case, 
the custom is admissible to modify the agreement, whilst, in the 
other, it is not ; and, in my view, if the Solicitor-General be right 
in his contention as to the effect of an express contract for restora- 
tion, it should be as operative on that which is implied, and so, in 
every case of a tenancy from year to year, the tenant-right would 
be nullified, as antagonising the antecedent contract. This con- 
clusion no one has ventured to draw ; and I confess it seemed to 
me, when the Solicitor admitted that an agreement in writing 
for a tenancy, not providing in terms for the relinquishment of 
possession, was consistent with the enjoyment of tenant-right at 
the close of the term, he substantially conceded the title of the 
claimant, and negatived the notion that by the mere inconsistency 
relied on, even if it had existence, that title could be destroyed. 
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But, however this may be, I prefer to base my judgment in this Land Court. 
case on its special facts and circumstances ; and I have satisfied 1872-3. 



myself that there is no real repugnance between the agreement of Stevenson 
1867 and the claim for tenant-right. The authorities are decisive, ^ leiteim 
that, as to mercantile or agricultural customs, clearly shown to 
exist, there must be necessary and irreeoncileable repugnancy be- 
tween the conditions of a lease or an agreement and a custom 
of the kind, before it can be denied operation as modifying or 
controlling the contract of the parties: Molding v. Pigott (1). 
And, whatever may be said as to the nature and effect of such 
customs, as compared with the Tenant Eight Custom under the 
Land Act, no one will pretend that the latter is of less force, or 
can be more easily overborne and excluded than the former. We 
must, therefore, see whether there is absolute and necessary repug- 
nancy before we deny the benefit of the usage to the person who, 
according to the findings of the Case, is entitled to that benefit, 
unless the agreement has plainly deprived him of it ? And we 
must further see whether, according to the true mind and purpose 
of the landlord and the tenant, there was a contract, express or 
implied, in the contemplation of the parties, and intelligently 
accepted by them, disentitling the tenant, at the end of his term, 
to rest upon the custom ? In my opinion, there is no such repug- 
nancy in this case ; such a contract was not contemplated by the 
parties ; and they had not, and could not have had, any intention 
to enter into it. 

I do not care to consider whether the emphasised words in the 
most important clause of the agreement — " without permission in 
writing" — should be taken to have application to all the subdivi- 
sions of it, or only to some of them, and not to that which guards 
against assignment. Any assignment, notwithstanding, might 
have been made by the tenant, " with permission," and I do not 
see that the argument, either way, is helped or harmed by the view 
which maybe taken as to those words. But what was the assignment 
in view of the parties against which they sought f eaUy to guard ? 
Manifestly, in my opinion, an assignment, during the tenancy, of 
an interest remaining in the tenant, and not an assignment after 

(1) 7 Bing. 474. 
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Land Court, its termination, when all his interest had passed away. All the 

1872-3. words employed, — '? assign," "sublet," " let in conacre," "part 

Stevenson with the possession of the land," — assume, for the purpose of their 

J y "■ operation, that that possession shall not have ceased, and that the 

tenancy shall still endure. There is in them no reference what- 
ever to the conclusion of it ; no provision for anything to happen 
after it; no restraint against action 'upon any interest save that 
subsisting during its continuance ; and they have no relation to any 
customary right to arise when it is ended. 

And, from the nature of the case, this must have been so. 
Tenant-right had no existence as a legal entity in 1867. In contract- 
ing about the tenancy, the landlord had no need to guard against 
a claim which the law did not recognise, and the tenant had 
nothing to assign save his interest in his term. No doubt, tenant- 
right, as it then operated, simply at the will and by the permission 
by the landlord, might have been referred to in terms, and the 
tenant might have, in terms, relinquished all claim to it, even as a 
matter of the merest favour. But no such reference is made, in 
fact, as there was no motive for the making of it : and no one, I 
think, can doubt that when the claimant was made to agree not 
to assign or part with the possession of the land, the parties only 
thought of the continuing tenancy, and neither of them had the 
least notion of dealing with a custom then without legal force or 
substance, in any way, for the present or the future. So far as we 
have evidence before us, the claimant kept his engagement. He 
did not assign or sublet, or part with the possession of the land 
during the period of his tenancy, and it was concluded by the act 
of Lord Leitrim, who served the notice to quit and determined the 
tenant's interest, leaving him nothing to assign. So_that he had no 
power, even if he had wished it, then to break the agreement. 
Taking this as a fair representation of the facts and the relations 
of the parties, can it be reasonably said that his agreement was, in 
any way, necessarily repugnant to, or irreconcileable with, the claim 
on foot of the Tenant Eight Custom, which is found to have 
attached to the claimant's holding, and which must have so 
continued, unless the provision against assignment put an end 
to it? 

The claim rests on a custom which seems to me to be one 



Vol. I.] REGISTRY AND LAND ACT APPEALS. 169 

ouBtoin, as the counsel for Lord Leitrim contended, but to have Land Court. 
two aspects and an alternative operation. The first regards the 1872-3. 
position of the occupier still in possession, "being about to be Stktenson 
evicted or to quit his holding," and entitles him to seU his lj)_ leitbim:. 
interest to any solvent tenant to whom the landlord shall not make 
reasonable objection ; and the second gives him the value of his 
tenant-right interest, on resumption of the holding by the landlord, 
or indication of his purpose to resume possession of it. The cus- 
tom, so described, regards two perfectly separate and independent 
states of fact : the one in which the tenant being still possessed 
can sell ; the other, in which the landlord's resumption takes from 
him the possibility of selling. In the first, he gets what a solvent 
tenant will give ; and, in the second, an amount to be measured by 
ascertaining what would be given by such a tenant. The alter- 
native provision, on resumption, is not connected with its com- 
panion, in any way, save by reference to this mode of ascertaining 
the price, and it can be read as a complete and integral description 
of a custom, although the entire antecedent provision, as to sale, be 
ehded from the claim. 

This being so, I think it clear that the second Umb of the Cus- 
tom, as it has been called, standing separate and apart, is not at all 
inconsistent with, or repugnant to, the clause against assignment. 
That clause has reference to the continuance of the tenancy. The 
compensation, on resumption, is to be had on its ending. The 
clause contemplates, and is only concerned with, a stUl subsisting 
interest, which is absorbed and extinguished by the landlord when 
he resumes possession. 

With the first branch of the Custom, the clause might be in 
antagonism, for they both deal with a tenant continuing in pos- 
session and having power to sell ; but with the second, it seems to 
me entirely consistent and harmonious. I think the words of 
Chief Justice Tindal, as to the agreement which he had to consider 
in Holding v. Pigott (1), are curiously applicable here :— " It adverts 
to nothing that is to take place at the termination of the tenancy ; 
it speaks only of terms of holding during its continuance. There 
is nothing, therefore, in such an agreement directly at variance 

(1) 7 Bing. 475, 
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Land Court, with such a custom tetween landlord and tenant, when such cus- 

1872-3. torn does not come into power and existence untU the expiration of 

Stbvenson the term. The rights of the landlord and tenant may be governed 

Ld. Leiieim. ^7 ^^ terms of the agreement during the tenancy, and by the 

terms of the custom immediately after." 

Here, as there, the agreement regards the period during which 
the tenancy continues, and the custom, as to resumption, the 
period after it has expired ; and, therefore, they do not appear to 
me, in the smallest measure, to clash against each other. 

The test insisted on by Lord OampbeU in Humfrey v. Dale (1), 
- that " to fall within the exception of repugnancy, the incident 
must be such as, if expressed in the written contract, would make 
it insensible or inconsistent," may be fairly applied in this Case in 
the interest of the claimant ; for if to the agreement not to assign 
or part with the possession of the land — that is, as I have said, dur- • 
ing the continuance of the tenancy —it were added that, at its end- 
ing, on resumption by the landlord, he shall receive either a specified 
sum or so much as could be got from a solvent tenant for his 
tenant-right interest, if he were in a condition to sell, and had 
permission to do so, there would be nothing whatever, in my 
opinion, to make the agreement, with that addition, " inconsistent 
or insensible." 

It seems settled by authority, as it is consistent with reason, 
that if, as in this case, there be a custom divisible into parts, and of 
an alternative character, according to the state of circumstances to 
which it applies itself, the failure of one branch of it does not 
injure the other, and the destruction of a part cannot involve the 
extinction of the whole. I do not understand why the effect of 
resumption should be lost, because the 'right to sell cannot be 
exercised ; or how a clause which, as in Muncey v. Dennis (2), 
relates only to " what is to be done during a term, and not 
what is to be done at its termination, and on the tenant's quit- 
ting," can be held, in this case more than in that, to deprive the 
tenant of a legal right accruing to him effectually, only when the 
term expires. 

(1) 7 E. & B. 275. (2) 1 H. & N. 216. 
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On these grounds, which seem to me abundantly sufficient for Land Court. 
the purpose of decision on the matter in hands, I am of opinion 1872-3. 
that the tenant's claim has been sustained, and that the decree of Stevenson 
the learned and able Chairman of Donegal for £254 must be , l^'ttrim: 
affirmed with costs. 

Appeal dismissed with costs. 

Attorney for the Claimant : WilMam Martin. 
Attorney for the Eespondent : Senry M'Cay. 



Jan. 16- 



(Court for Land Cases Eeserved) (1). Land Court. 

1873 

WILLIAMSON AND Others, Claimants ; The BAEL of - 
ANTEIM, Eespondent. 
" Town-parks" — Landlord and Tenant Act, 1870, ss. 1 ^ 15. 

" Town-parks" are, by section 15 of " The Landlord and Tenant (Ireland) 
Act, 1870," excluded from the operation of that Act. 

Case reser^^ed by Barry, J., with the concurrence of Pigot, 
C. B., the Judges of Assize, at the Summer Assizes, 1872, for the 
county of Antrim, upon the hearing of an appeal by the claimants 
from the dismiss by the Chairman of a claim under the Ulster 
Tenant Eight usage, asserting, in the ordinary form, the right of 
the tenant to sell, or to be paid by the landlord the selling value 
of the tenant-right interest. Nothing turned on the form of the 
claim, or the fact that several persons were named as claimants ; 
and for the sake of simplicity the case was stated as if William 
Williamson were the sole daimant. 

The Case stated as follows : — 

" The holding is part of the Town-parks (2) of Ballymoney, in the county of 
Antrim. 

" It was proved that the tenant-right usage relied upon by the claimant ex- 
ists in respect of the said Town-parks generally, and that the holding is subject 
thereto unless such tenant-right has been ' acquired" by the landlord, and the 

(1) Before the Lobd Chancblloe, JJ., and Dowse, B. 
the Master op ihb Rolls, Mon ahaw, (2) It was not disputed at any stage 
0. J., the ViCB-eHAWCELLOB, Fiiz- of the proceedings that in fact -this 
aBKALD,MosBis, Lawsok, and Babbt, yias so. 
Vol. I, 13 
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Land Court, holding has ceased to bp subject thereto within the meaning of the first section 

1873. of the Act, in the manner hereinafter mentioned. 
ZZ ' " It was proved that in or about the year 1851 (the precise time was not 

WILLIAMSON ■ „ . , , ,. , , ij- 

o. fixed in evidence), bemg a period of great agricultural distress, the holding, 

Eael together with other holdings in the Town-parks, was surrendered by the then 
OF Antrim, (.g^^^j. jg ^^^ landlord, and remained in his hands without any occupying tenant 
for some time, the duration of which was noj; fixed. It was alleged on the part 
of the Respondent, but not proved, that the holding so remained for a year and 
a half. However, it was clear on the evidence that there was no intention or 
desire on the landlord's part to take the holding permanently into his own occu- 
pation, and that it so remained in the landlord's possession only until a tenant 
could be procured. 

" In this state of things the holding was in or about the year 1852 let by parol 
to one Williamson, as tenant from year to year in the ordinary way, without any 
fine or premium, nothing being said or expressly stipulated for either by land- 
lord or tenant in respect of tenant-right. The tenancy so created became vested 
in the claimant, and it is in right thereof he makes this claim, 

" It was proved that the tenant-right usage of the estate had not, in the case, 
of others of the holdings so surrendered as aforesaid and similarly re-let, been 
regarded as altered or afiected by the surrender, and that the tenants coming 
into occupation under such re-lettings had been permitted to sell in accordance 
with the Custom. 

" No such dealing had taken place in respect of the claimant's holding, but the 
evidence established to my satisfaction, that the landlord, when so re-letting the 
surrendered holdings, in fact entertained no idea that the tenant-right had been 
extinguished by the surrender, or any intention that the tenants to whom the 
holdings were so re-let were to hold the lands discharged of the tenant-right, 
and that he believed that they would hold in the same manner and on the same 
terms as the other tenants from year to year on the estate who are entitled to 
such tenant-right ; and it was not alleged on the part of the Respondent that 
but for the clause in the Land Act respecting the ' acquisition' of the tenant- 
right by the landlord, the claimant would (by reason of the surrender) have been 
refused the benefit of the usage. There was, however, a collateral dispute (the 
particulars of which are now immaterial) which caused the landlord to stand on 
his strict right. 

" On this state of facts two questions of law were raised by the Respond- 
ent, viz. : — 

"1st. That the holding being a "Town -park" was excluded by the 15th 
section from the operation of ' The Landlord and Tenant (Ireland) Act, 1870.' 

" 2nd. That the fact of the holding having been surrendered to the landlord, 
and having remained for a time in his possession, as before stated, operated as an 
' acquisition ' by the landlord of the tenant-right under the first section of the 
Act, and that, by reason of such ' acquisition,' the holding had thenceforward 
ceased to be, and is not now, subject to such custo.m. 
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"The Chairman had decided the first question in favour of the claimant, and Zand Court. 
the second in favour of the Respondent, and therefore dismissed the claim. 1872. 

"If the Court decide either question in favour of the Respondent, the dismiss ~ 

is to be affirmed with costs. Williamsok 

V. 

" If the Court decide botB questions in favour of the claimant, the dismiss is Eabl 
to he reversed, and a decree made for the claimant for ^34, being £45, less by °'^ Antmm. 
a set-off of £11 for a year's rent up to November, 1871." 

W. D. Andrews, Q. C. (with him Donnell and Holmes), for the 
claimants. 

As to the first question. The 1st section of the Land Act, 
legalising TJlster Tenant Eight usages, contains no exception or 
saving of any kiad; the intention was to make all those usages 
legal and enforceable in respect of any holding proved to be subject 
thereto. The enactment in the first section is, that the usages shall 
be enforced^ and it does not directly give compensation ; compensa- 
tion, if given, is given either as damages for breach of the usage, 
or by reason of the usage, and not under the provisions of that sec- 
tion. Compensation is directly payable imder the 3rd and several 
subsequent sections. Section 15 points to these, not to section 1 ; 
and the reference in section 3 to a claim for compensation under 
section 1 means under customs thereby legalised. 

By section 1 the usages are to be enforced. How ? A decree 
for money compensation may foUow on their breach; the Act 
which legalized them would be very imperfect if the Chairman 
could not do this justice — decide the dispute ; but the Chairman 
may, clearly, decide a dispute as to whether the holding is subject 
to the usage, and such dispute may not involve a claim for com- 
pensation. In. the case of a claim under the first section, a decree 
for compensation is not a necessary decree. Section 16 recognises 
two kinds of claim — (1) in respect of any right ; (2) for payment of 
compensation. Section 23 gives an attachment, and clearly recog- 
nises orders other than for payment of money. Eights' clearly 
conferred by section 1 ought not to be taken away by implica- 
tion (1), or ambiguous language in subsequent sections. 

FalUner, Q.C. (with him Porter, Q. C, and Orr), for the Ee- 
spondent. 

Nothing but compensation can be given by the Chairman 
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Zand Court, under section 1. ,This is plain from the Act itself. In the first 
1872. place, the Act is divided into parts, each having reference to a 

■Williamson distinct suhject-matter. The first part of this Act has reference to 
jj^^j^ compensation only, and is headed "Law of Compensation to 

OP Antrim. Tenants" — " Claim to Compensation." These headings are a part 
of the Act, and may he referred to in order to explain any ambi* 
guous expressions in the sections ranged under them : Sammer- 
smith Railway Company v. Brand (1). Similar divisions are to be 
found in the " Lands' Clauses Consolidation Act" and other mo- 
dem Statutes. Sections 1 and 2 of the Land Act enact that " a 
tenant of a holding subject to the Ulster Tenant .Right Custom, 
and who claims the benefit of such custom, shall not be entitled to 
compensation under any other section of this Act." [Here he was 
stopped by the Court.] 

Holmes, va. reply. 

The unanimous judgment of the Court in favour of the Re- 
spondent was delivered by Lokd O'Hagan, L. 0.,^ who held that 
the holding being a " Town-park," was excluded by the 15th 
section from the operation of the Landlord and Tenant (Ireland) 
Act, 1870, and that the second question reserved in the Case did 
not, therefore, arise for consideration. 

Dismiss of the Chairman affirmed, and 



Attorney for the Claimant: T. Stott. 
Attorneys for the Respondent : J. 8f J. Cramsie. 

(1) L. R. 4 H. L. 171. 
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(Exchequer, Chambbb) (1). _^^^^_ ^^^^ 

BYENE, Appellant ; M'DONOGH, Eespondbnt : BTENE, ^^'^^- 
Appellant ; DOWDALL, Eespondent. ^^°- '^• 

Borough of Dublin vote— Booms in Trinity College—" Representation of the j'^^'^^j 
Pe<^le {Ireland) Act, 18G8"—Z0(ilger franchise. 

The oooupier of a set of rooms in Trinity College, Dublin, is, in respect of 
them, entitled to vote for the borough of the City of Dublin as a lodger, under 
the " Representation of the People (Ireland) Act, 1868" (31 & 32 Vict. c. 49). 

Edwards v. Lang {Browne's case) (Ir. K. 1 Reg. Ap. 34) and Lang v. 
Edwards (Ir. R. 1 Reg. Ap. 53), followed. 

Barnes v. Peters (L. E. 4 C. P. 539) dissented from. 

'^j^SEBJjj), J,, diss. 

Cases stated by Mr. William B. Kaye, LL. D., one of the Ee- 
■visiag Barristers for tlie Borough of Duhlin (2). 

M'Doitqgh's Case. 

The daimant claimed to be registered as a lodger in respect of 
three rooms on the ground floor in the building known as No. 10, 
Trinity College, Dublin, which he proved he occupied separately 
and as sole tenant, and resided in for the twelve months preceding 
the 20th of July, 1874. He also proved that the Provost gave them 
to him at the yearly rent of £10, in the same way as the owner of 
a house would do. He considered that, in order to get the rooms, 
he should show that he required them for the purpose of teaching, 
and that if he gave up teaching they would be taken from him. 
The rooms are in the building known as No. 10, are within the 
walls of the College, and, if let unfurnished, are of the yearly 
value of £10. There is an open outway or entrance into the 
building from one of the College squares, and a staircase leads 
from that entrance up through the building, which is of several 
stories in height. The rooms of the claimant are on the ground 

(1) Before KEoeH, ErtzaEEAin, the same time, and, . consequently, are 
MoEMS, Lawsoit, JJ., and Deast, B. reported together. 

(2) The two cases were argued at 
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Exch. Cham, floor, with a door opening into them from that floor, of which door 
^^'^^- he has the key. They are entirely separate from, and do not open 
Btene into, any other rooms ; he has the exclusive control of the doors 
M'DoNOBH. leading into them," and no one has any right to enter them without 
his permission. On the landings of the several other stories in the 
same building there are similar sets of rooms, let and occupied in 
a similar way, each set being separate from and not communi- 
cating with any other. 

Dowdall's Case, 

The claimant proved that he occupied his rooms separately, and 
as sole tenant, and resided in them for twelve months preceding 
the 30th of July, 1874 ; that they were let to him at a rent of 
£16 per annum, and were, if let unfurnished, of the clear yearly 
value of £10. They were let to him as a student of the University, 
but he could not be evicted from them without notice. When 
getting them he was asked and signed a book respecting them, 
but he was unable to say what were the contents of the book. The 
rooms are in the building known as No. 11, and are within the 
walls of the CoUege, and there is an open outway or entrance into 
the building from one of the CoUege squares, and a staircase leads 
from that entrance up through the building, which is of several 
stories in height. The rooms of the claimant are on the first floor, 
with a door opening into them from that floor; upon opening the 
latter door there is a small passage between it and an inner 
door, which opens into his rooms, and of both these doors he has 
the keys. His rooms are entirely separate from, and do not open 
into, any other rooms ; and he has the exclusive control of the 
doors leading into his rooms, and n6 one has any right to enter 
save with his permission. On the landings of the several other 
stories in the same building there are similar sets of rooms, held 
and occupied in a similar way, each set being separate from and 
not communicating with any others. 

The Eevising Barrister ruled in favour of both claimants, 
and retained their names on the list of voters for the Borough, 
being of opinion that the| rooms out of which they claimed were 
part of one and the same dweUing-house, within the meaning of 
the statute. 
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If he was right in his decision, the names of the claimants Exch. Cham. 
were to be retained on the list of voters for the Borough ; if he 1874. 
•was wrong, their names were to be expunged from the said list. Btene 

v. 

— _ -.r- T M'DoNoeH. 

W. M. Johnson, Q. C, and E. O'Eea, for the Appellant. 

1st. The building composed of these various sets of rooms cannot 
be considered as one and the same dwelling-house, within the mean- 
ing of section 4, subs. 2, of 31 & 32 Yict. c. 49 : Cook v. ff um- 
ber (1). None of the residents could " command" the entrance 
and exit from the block : Bryan Kearney' s case (2). 

2nd. Rooms such as these constitute a separate dwelling-house, 
and, therefore, the claimants cannot be registered as lodgers: 
Eenrette v. Booth (3), and the judgment of Montague Smith, J., 
in Stamper v. Overseers of Sunderland (4). The law must now be 
considered as settled by Barnes v. Peters (5), which decides that a 
set of College rooms is a dweUing-house. Unless that authority 
be disregarded, these persons cannot be registered as lodgers, 
Edwards v. Lang (6) has been overruled by Barnes v. Peters (5). 
Thompson v. Ward (7) and Boon v. Howard (8) were also cited. 

Gambk, Q. C, Meredith, and J. N. Qerrard, contra. 

Judgment reserved. 

The judgment of the majority of the Court was delivered by 

Keogh, J. : — 

The question raised in both cases is the same [The learned . 



1875. 



Judge stated the facts as set out in the "special cases above]. The ^^^^ ' 
Revising Barrister had some difficulty in these oases, in conse- 
quence of a conflict between the two decisions made in this country 
-^Edwards v. Lang {Browne's case) (6) and Lang v. Edwards (9)— 
and the decision'in the case of Barnes v. Peters (5), of the Court of 
Common Pleas in England, which was, that a gentleman oocupy- 

(1) 11 C. B. (N. S.) 33; 31 L. J. (5) L. R. 4 C. P. 539, 

(C. P.) 73. (6) Ir. R. 1 Reg. App. 34. 

(2) Aloook's Reg. Ca. 24. (7)'L. R. 6 C. P. 327. 

(3) 15 C. B. (N. S.) 500, (8) L, R. 9 C. P, 277. 

(4) L. R, 3 C, P, 404, (9) Ir, R, 1 Reg. App. 63. 
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Sxch. Cham, ing a suit of rooms in one of the English Colleges was not entitled 
^^^^- to vote as a lodger in respect of them. Notwithstanding that 
BxKHE decision, the majority of this Court now feel disposed to adhere to 

H'Ddnosh. ^^® "^® made in this country in the cases of Edwards v. Lang 
{Browne's case) (1), and Lang v. Edwards (2). In the case of Lang 
T. Edwards, the late Mr, Justice Geoi^e, my brother O'Beien, 
and myself held, following Edwards v. Lang {Brovme's esse) (1), 
that the claimant was entitled to the franchise. According to the 
latter case it was held to be sufficient that the claimant lodged in 
the house, whether the owner resided there or not. The Court will 
now give effect to that decision by admitting the present claimants 
to the lodger franchise, irrespectively of any question arising from 
architectural or structural arrangement, which they think ought not 
to govern their decision. It is enough for the present purpose that the 
house of which the claimant was an inmate was a dwelling-htHifle. 

Fitzgerald, X : — 

The statement' of -these cases is so defective, that on the argu- 
ment I thought it neoeBsary to suggest the propriety of sending 
them back, for amendment. Iii'Mr. Dowdall's case the bald state- 
ment is, that'" the rooms were let to him as a student of the 
' University, but he could not be evicted from the rooms without 
notice. 'Wh^ii'-gettuig the rooms he was asked and signed a book 
in respect of- said rooms, but he- was unable tO' say what the contents 
of the book were. The rooms are in the building kdo-wn as No. 11, 
and are -within the walls of the College." The contents of the book 
have not Jbeen given to us — ^the statutes of the College are ignored 
■ — the tenuB'and conditions of the occupation are not inquired into, 
and droumstanoes are omitted of which we have all some informa- 
tion that mighty if properly before us, indicate that the term 
" letting" was wholly inapplicable, and that it was nothing more 
than a permissive and qualified occupation, subject to the statutes 
and discipline of the College. We must, however, deal-with the 
statement of the case as it' now " stands before us ; and even on that 
imperfect and defective statement I have the misfortune to differ 
with my brethren, and to represent the minority of " one." I am 

(1) Ir. R. 1 lleg. App. 34. (2) Ir. R. 1 Reg. App. 53. 
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of opinion that the claimants are not " lodgers," and have not, as Exch. Cham 
" lodgers," occupied " such lodgings being part of one and the 1875. 
same dwelling-house" within the meaning of the 4th section of Bthhe 
the statute (1). M'Do^^oto. 

As the decision of this Court isj final, it would be needless for 
me to give my reasons at large, or to consider the authorities, all 
of which were so ably criticised by Mr. Johnson. It seems to me 
that Edtoards v. Lang (Browne's case) (2) does not govern the 
case now before us ; but, even if a rule were to be deduced from it 
which affected the present case, I would not hold myself bound by 
it, and would deem it to be open to reconsideration after the more 
recent decision of the Court of Common Pleas in England in 
Barnes v. Peters (3). That case seems to be directly in point, and 
ought to govern our decision. I concur with the decision of the 
Court in Barnes v. Peters (3), and am inclined to go further, and 
hold that these College tenures, if "tenure" is at all applicable to 
them, do not entitle the occupier to vote either as a householder or 
a lodger. I concur in the opinion of Bovill, 0. J. (p. 543), that 
" these rooms were not lodgings, the Appellants were not lodgers, 
and they did not occupy the rooms as lodgers within the meaning 
of the Act;" and with Bjlcs, J. (p. 545), that the word "lodger" 
" must be used in its popular sense, and no one would say the 
Appellants were lodgers in the ordinary sense of the word." 

The result of the present decision, against which I give in my 
unavailing protest, is curious. It follows from it that every student 
who occupies chambers in the CoUege will be admitted, as a lodger, 
to the Parliamentary franchise of the city of Dublin, but such of 
the Fellows or superior ofiBcers of the College as occupy houses 
within the College are not entitled to the franchise, either as 
householders or as lodgers. I cannot help thinking that it is 
unfortunate that on such a question we should be in direct conflict 
with the Court of Common Pleas in England. 

Decision of Revising Barrister affirmed. 

Attorney for the Appellant : 8. O'Shaughnessy. 
Attorney for the Eespondents : J. F. Goodman. 

(1) 31 & 32 Yict. c. 49, (3) L. 11. 4 C. P. 539, 

(2) Ir. R. 1 Reg. App. 34. 
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Meg. App. SHAW, APPELLANT ; FIELD and Others, Eespondents. 

1876. 
Payment of rate before 1st of July— IZ 8( 14 Vict. o. 69, ss, 5, 109, 110. 

June 2." '^^^ Respondents jointly oeoupied from the 15th of July, 1874 ; a rate was 

struck in October, 1874, but they were n(?t rated by name ; on the 13th of 
September, 1875, they claimed to be rated, and on the next day, being that on 
which the rate was first demanded of them, they paid all rate then due : — 
Held — reversing the decision of the Revising Barrister, — ^that the payment of 
the rate on the 14th of September, coupled with the claim to be rated, did not 
relate back to the previous 1st of July. 



Appeal from the decision of the Eevisiag Barrister for the 
Borough of Newry, who stated the following ease : — 

The names of the Respondents, William Field and nine 
others, appeared upon the List of Claimants for the Borough of 
Newry, in respect of an old distillery and offices, No. 30, Bridge- 
street, Newry, jointly occupied by them and rated at upwards of 
£50. Notice of ohjeotion to the names was duly proved, and the 
following facts appeared in evidence. The Respondents became 
tenants of the premises at a yearly rent of £50, under an agree- 
ment in writing dated the 15th July, 1874, and on that day an 
agent on their part took possession and paid a year's rent. The 
premises being described as " vacant," and no person appearing in 
the rate book as being rated in respect of them, none of the 
Respondents were rated at the Revision Sessions held on the 24th 
October, 1874. 

No portion of the rate made on the 24th October, 1874, was 
paid in respect of the premises on or before the 1st of July, 1875, 
although the statutable notice, directed by the 13 & 14 Vict. c. 90, 
s. 109, had been duly pubKshed within the borough. On the 13th 
September, 1875, the Respondents served a claim to be jointly 
rated in respect of the premises in question, and on the 14th day 
of September, 1875, they paid the rate of October, 1874, then due ; 
but the guardians did not insert the name of the Respondents in 
the rate book. 

The question of law was whether the payment on the 14th 
September, 1875, of the rate made on the 24th of October, 1874, 
being the first occasion on which same was demanded, operated by 
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relation back, so that the Eespondents should, for the purposes of Beg. App. 

the 13 & 14 Vict. o. 69, be deemed to have on or before the 1st ^^'^^- 

July, 1875, paid the rates payable from them previously to the 1st Shaw 

of January, 1875 ? Fielb, 

The Eevising Barrister held that the payment should be 
deemed to have relation back to 1st July, 1875. 

Purcell, Q. C. (with him J. C. Lane), for the Appellant. 

The payment cannot be said to relate back, because by the 13 
& 14 Vict. c. 69, ss. 109 & 110, the conditions which regulate the 
rate and its payment are prescribed, and, according to those 
sections, the person both rated and occupying must pay before the 
1st of July : Muldowney v. Malcomson (1) ; Smedley v. Foran (2) ; 
and AgneiD v. Reilly (3). 

W. D. Andrews, Q. C. (with him Dodd), for the Eespondents. 

The Eespondents paid the rate the first time they obtained the 
opportunity, and it matters not the exact day on which the pay- 
ment was made, for by analogy, having regard to the notice of 
claim to be rated, the payment had relation back to the Ist July. 

Cited 13 & 14 Vict. c. 69, s. 109. 

Judgment reserved. 

The judgment of the Court (Kbogh, J., Deasy, B.,, and Jmie 2, 
Lawson, J.) was delivered by 

E!eogh, J. : — 

This comes before us on appeal from the decision of the Eevising 
Barrister for the Borough of Newry. The ten Eespondents made 
a claim to be registered on the list of voters at elections for the 
Borough of Newry, in respect of certain premises within the 
Borough. They took these premises jointly, and applied to be 
rated for the premises upon the rate books. It appeared they did 
not pay taxes until some time in the month of September, whereas 
the Act of Parliament requires that the rates should be paid on or 
before the 1st of July. The decision of the Barrister is curious. He 
appears to have held that the payment in September, taken in 
oonjunctioii with their notice of claim to be rated, had relation 

(1) 15 Ir. C. L. R. 375. (3) 2 Ir, C, L. R. 560, 

(2) 12 C. B. 622.. 
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Reg, App. back to the 1st of July. Whether he was right in so holding is the 
^^'^^' only question for our decision. We can only say that the 14th of 
Shaw September, the day on which the payment of the rate was due, 
Field. and the day on which it was also made, is not the 1st of July, and 
that payment of the rates on the 14th of September is not pay- 
ment before the 1st of July. Therefore, our decision is, that the 
Eespondents' names be struck off the registry. Whether or not 
they be reinstated afterwards by the proper means is no affair of 

ours. 

Order accordingly. 

Attorney for Appellants : R. G. 0. Johnston. 
Attorney for Eespondents : T. Casey. 



Seg. App. 1- HUDSON, Appellant; LOWTH, Respondent. 

1876. 2. HUDSON, Appellant ; LOWTH, Respondent. 



Nor. 16. County franchise — Occupation as tenants — 31 §• 32 Vict. c. 49, s. 6.^ 

1. A clergyman of the Dominican Order took a lease of land, subject to a 
rent, for the benefit of the Order, bvult a CoUege on it, and put the claimants, 
members of the Order, into joint-occupation as the governing body, by whom 
the rent, derived from the .usual sources of R. C. clergymen and the profits of 
the land, was paid : — Held, afSrming the decision of the Revising Barrister, 
that the claimants occupied as tenants at will, at least, and were, therefore, 
entitled to be registered. 

2. Cardinal CuUen took a lease of land, subject to a rent, built a College 
on it, and appointed the claimants professors, who resided in the College and 
were removable at his pleasure ; the rent and salaries of the professors were 
paid out of a common fund derived partly from the profits of the land (to 
which the Cardinal was entitled), and partly from the fees paya,ble by the 
pupils : — JTeld, reversing the decision of the Revising Barrister, that the claim- 
ants did not occupy as tenants, and therefore were not entitled to be registered. 

Appeals from the decision of the Revising Barrister for the 
County of Dublin. 

1. The Tallaght Case. 
The case stated that at the revision held at KUmainham in 
October, 1876, the following names appeared on the list of claim- 
ants : — The Rev. Thomas Burke, jointly with the Rev. Joseph 
Flynn, A. Conroy, T. Conway, and James Littleton, in respect of 
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a house, offices, gate-lodge, land and College, of the annual value Reg. App, 
of £150. 1876. 

By lease dated 17th August, 1855, J. Lentaigne demised the e. 
premises to the Eev. P. Russell and others for a term of years at I-'0'«^tk. 
a rent of £100 a-year, and they are occupied by an Order of 
Dominicans, of which there are thirty members in the house, 
some being^students and others domestics ; and there are five pro- 
fessors, who are Roman Catholic priests, and represent the govern- 
ing body of the house, and enjoy egual rights. The rent is paid out 
of the usual resources of Roman Catholic clergymen : the alms of 
the people and the profits of the farm. Each clergyman has a 
separate bedroom in the house, and there is a common sitting- 
room. The other members are not liable for the payment of the 
rent. The Rev. P. Russell, one of the lessees, was a member of 
the Order, and he purchased for its benefit, and the predecessors of 
the claimants were put into occupation by him ; but there was not 
any written agreement between him and the members of this 
house. The four claimants were (with the Rev. James Littleton) 
the governing body during the year preceding the 20th of July, 
1876, and aU four have resided in the house during that time. 

The Revising Barrister was of opinion that the four claimants 
should be considered tenants of the rated premises, and that they 
were all qualified as voters, but under s. 6 of the 31 & 32 Vict. 
c. 49, he decided that only two could be registered and retained 
on the list, the names of Thomas Burke and Patrick T. Conway. 

If the decision was wrong, these two names were to be ex- 
punged. 

2. The Clonliffe Case. 

The case stated that at the same Sessions the following names 
appeared in the lists of claimants : — George Buckeridge, jointly 
with Michael Verdon, Bartholomew Mtzpatrick, Terence O'Don- 
neU, Michael Walsh, Thomas M'Ghrath, and Michael Keane, in 
respect of a house, gate-lodge, offices, and land, of the annual 
value of £394. 

■ Holycross College, ClonKfEe, was built by Cardinal CuUen, on 
land held by him by lease dated the 3l8t of May, 1868, from C. 
Pressly and Henry Roberts to the Most Rev. Paul Cardinal Cullen 
and Laurence Mooney, at a yearly rent. The Cardinal is the legal 
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1876. 



HUDSO!! 

V. 
LOWIH. 



Rej.App, and beneficial owner of the College. He is entitled to the profits, 
if any, and applies them as he thinks fit; and he appoints the pro- 
fessors, who are removable at his pleasure. The rent is payable 
out of a common fund, produced, principally by the payments for 
the tuition and maintenance of sixty students, who reside in the 
College with the claimants, who are the professors ; and out of 
that fund the professors are paid. 

W. Boyd, and Qerrard, for the Appellants. 

The two cases are practically alike : the same arguments apply 
equally to both. Take the Holycross or Olonliffe case for con- 
venience. There is no pretension that there is any partnership, 
and therefore the only question is, Did the two persons registered 
occupy jointly the rated premises as tenants ? They alone did not 
occupy the premises, because there are other occupants besides 
the claimants, viz., sixty^seven in all — the students and professors 
— each of whom would be entitled 'to be registered as well as the 
claimants; and they do not occupy the whole of the premises, because 
the College is not covering the whole of the land : and even if it 
were, there are the students who occupy more of the rooms than 
they do. Therefore they are not all the occupiers, nor are they 
in possession of the entire premises. They are not the tenants of 
the rated premises, because, if they are tenants at aU, there are 
sixty-seven tenants, and they do not occupy all the premises. They 
are mere nominees put forward by a number of persons who have 
equal rights. In McDowell's ease (1) Keogh, J., says — " Suppose 
parties combine and select some one person as their representative, 
how could that be corrected in the rate-book?" Therefore even if 
they were tenants they are not such tenants as would be entitled to 
appear on the rate-book. But they are not tenants at all, and 
their position is the same as that of a steward who can be retained 
or removed at the master's pleasure ; and in this respect they 
differ from the claimants in Meyler's case (2), for they should from 
their own incomes supply the deficiency of the rent and taxes ; but 
here the Cardinal is the tenant, and the rent is paid out of a 
common fund provided for students and masters. Besides, though 



(1) 6 Ir. C. L. R. 434, 437. 



(2) 5 Ir. C. L. R. 54, 
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in The Queen v. The Mayor of Belfast (1) the Queen's Bench did A pp. 

not consider themselves at liberty to reject Meyler's case, White- 1876. 
side, 0. J., said — " I confess myself unable to comprehend how far Hrasoisr 
the judgment in Meyler's case can be reconciled with- the Act of Lowih. 
Parliament, or with the principle of the English decisions ; and I 
cannot therefore recognise it as an authority conclusive upon, the 
q^uestion." The following cases were also cited : M'Keowne v, 
Bradford (2) ; Freeman v. Gainsford (3) ; Reath v. Hynes (4) ; 
Heartly v. Banks (5), and Durant v. Kennett (6). 

W. M. Johnson, Q. C, and H. O'Eea, for the Eespondent. 

The same question as regards counties arises in these cases as 
did in Meyler's case (7) as regards towns ; and this Court must 
reverse the principle of Meyler's case before it can expunge the claim- 
ants' names. But that case has been consistently followed as law 
from the year 1855, and must have been in the contemplation of 
the legislature when the recent statutes regulating the franchise 
were enacted. The two cases are the same ; but we will take the 
Tallaght case for convenience. The facts are substantially the 
same as in Meyler's case. The rent has to be paid by the five 
olsimants, the representatives of Eussell, who purchased for their 
benefit. It cannot be contended that pupUs and servants are to be 
considered as joint rated occupiers vsdth the claimants ; it might as 
well be said that no schoolmaster could be a rated occupier, for his 
pupils should be considered as of an equal status. The occupiers 
here are at least tenants at will ; in the Tallaght case they are 
more, for a tenancy from year to year must be inferred from the 
payment of the rent by them. But even if no rent was paid by 
the claimants as is said of the ClonUfEe case (and payment of rent 
is only a means of showing duty), tenancy does not depend on the 
payment of rent ; it is constituted, as in this case, by the tenant 
fulfilling a duty such as teaching. They occupy their rooms in 
the premises in part payment of their services, and are therefore 
entitled to be registered: Parker v. Campion (8). It cannot be said 

(1) Ir. E.. 8 C. L. 423, 440. (5) 5 C. B. (N. S.) 40. 

(2) 7 L-. J. (N. S.) 175. (6) L. E. 6 C. P. 262. 

(3) 11 C. B. (N. S.) 68. (7) 5 Ir. C. L. R. 54. 

(4) 3 C. B. (N. S.) 389. (8) 1 Ir. Beg. App. Cases, p. 73. 
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Beg. App. there is any analogy between con-acring and teaching, and therefore 

1875. WKeowne v. Bradford (1) does not apply. The other cases, such 

HirnsoN as Bur ant v. Kennett (2), do not apply, for in effect they only 

LowiH. determine that beggars and objects of charity are not in the social 

position which was contemplated by the legislature as mtitling a 

person to vote. 

.• 

The judgment of the Court (Fitzgekald, J., Deasy, B., and 
Lawson and Barkt, JJ.) was delivered by 

Fitzgerald, J. : — 

The Court is unanimous with reference to these two cases; 
and first I will deal with the Tallaght case. We are all of opinion 
that this case is governed by the decision in Meyler's case. The 
facts of the Tallaght case are not unlike the more important 
features oi Meyler's case — ^indeed I may for myself say that I think 
the Tallaght case is even a stronger case than Meyler's case. ^It 
appears that, by lease dated 1855, the Eev. Mr. Eussell and two 
other clergymen obtained possession of the premises. It is a mis- 
take to say that there was no trust expressed in the lease or found 
in the case, for the case expressly states that " Mr. Eussell, one of 
the lessees in the lease, was a member of the Dominican Order, , 
and he purchased for its benefit; and the predecessors of the claim- 
ants were put into occupation by him." It further appears that 
there are thirty members of the Order in this house. Some are 
students, others are servants, for it is well known that these 
religious orders have domestics in their ranks ; and there are five 
professors — ^priests — who represent the governing body of the house, 
and they enjoy equal rights. Mr. EusseU put the first governing 
body into occupation, and that governing body is now succeeded 
by the present claimants. It is now asserted that there are sixty- 
five persons in joint occupation of these premises ; but that is not 
so, and the question which we have to determine is — whether the 
governing body being joint occupiers of the premises occupy as 
tenants ? With a view to answer this it is important to see the 
mode in which the rent was paid, and we find that it was paid out 
of the usual resources of Eoman Catholic clergymen, the alms of 

(1) 7 Ir. J. (N. S.) 175. (2) L. R. 5 C. P. 262. 
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the people, and the profits of the f aim, from ■which it would Heg. App. 
appear that portion of the premises consists of a farm. Now, ^^'^^- 
the inference to he drawn from these facts is, I will not say a Hudson 
tenancy from year to year under Eussell in the five gentlemen who Lowth. 
form the governing hody, for it is not necessary for us to go to 
that length ; it is sufficient for us to say that they occupied as 
tenants, and, at least, as tenants at will. And that being so, the 
decision of the Revising Barrister stands. 

Now, as regards the Clonliffe case, we are of opinion that it 
has been weU distinguished on solid grounds, and that it does not 
come within the decision of Meyler's case. There is no state- 
ment of a trust in this case, and no fact foxmd from which a trust 
should be inferred. In fact there is no trust of any kind. Cardinal 
Cullen and Laurence Mooney took a lease of these premises. Mr. 
Mooney appears here, for the first time, and disappears, for there 
is no more about him. The Cardinal built the college, and it 
appears that he is the legal and beneficial owner of the college : 
he it is who is entitled to the profits, if any, and appHes them as 
he thinks fit. He appoints the professors, who are each subject to 
removal by him at his pleasure. From these facts it is difficult 
to see how the relation of landlord and tenant arises, and we can 
draw no such inference. There is not even a tenancy at will 
existing here. They pay no rent, for the rent is paid out of a 
common fund, principally produced by payments for the tuition 
and maintenance of sixty students. The fund is not even payable 
by the students, but by fees and profits arising from the main- 
tenance of the students, and out of this common fund each of 
the claimants is paid his salaty. There is nothing, therefore, from 
which a payment of rent by the claimants can be inferred, nor is 
there anything which would indicate that there even existed a 
tenancy at will. The correct view is that the legal and beneficial 
ownership is in the Cardinal, who occupies those premises by his 
servants ; and as the claimants cannot be considered to have occupied 
as tenants, the two names registered by the Revising Barrister 
must be expunged. 

We win give no costs in either case. 

The decision of the Bevising Barrister affirmed as 
to N0> 1, and re/versed as to No. 2. 
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THE LAW OF COMPENSATION under 

the Lands Clauses and Railways Clauses Consolidation 

.Acts, the Artisans ("and Labourers Dwellings Improvement 
. Act, 187s, the Metropolis Local Management, and other 

Acts, &c., with a Full Collection of Forms and Precedents. 

By Eyre Lu>yd, of the Inner Temple, Barrister-at-Law. 

Third Edition. 
"This new Edition of Mr. Lloyd's book will sustain. its repu- 
' tation as a useful practical treatise on a branch of law of con- 
siderable importance and difficulty. An important addition has 
been recent^ made to the law ofcompensation by the Artisans 
Dwellings Act. Mr. Lloyd prints the Act in full in his Appen- 
dix, and gives in Chapter XI. an outline of the procedure. He 
also gives a summary of the portions of the Public Health Act 
of last Session bearing upon the subject of compensation." — 
Solicilors' JoumaL i 

Now ready, in 8vo, price i2j., cloth. 

THE LAW OF FIXTURES. Third Edition, 

including the LAW under the AGRICULTURAL 
• HOLDINGS ACT, 1875, incorporating the Principal 
; ^ American Decisions, and generally bringing the Law down 
to the present time. By Archibald Brown, M.A. Edin. 
and Oxon., and B.C.L. Oaon., of the Middle Temple, Bar- 
rister-at-Law. 

This day is published, in 216 pages, 8vo, price loj., cloth. 
THE ELEMENTS OF ROMAN LAW 

SUMMARISED. Primarily designed for the use of Stu- 
dents preparing for Examination at Oxford, Cambridge, 
and the Inns of Court. By Seymour F. Harris, B.C.L., 
M.A., of Worcester College, Oxford, and the Inner Temple, 
Barrister-at-Law. 
' ' Mr. Harris's Di|;est ought to have very great success among 

law students both m the Inns of Court and the Universities. 

His book gives evidence of praiseworthy accuracy and laborious 

irondensation." — Law Journal. 



Recently published, in 2 vols., royal Svo, price 701., cloth 
lettered. 

THE LAW RELATING to SHIPMASTERS 

and SEAMEN : their Appointment, Duties, Powers, 
Rights, Liabilities, and Remedies. By Joseph Kay, Esq., 
M.A., Q.C., of the Northern Circuit ; ^olicitor-General of 
the County Palatine of Durham : orib^of the Judges of the 
Court of Record for the Hundred of Salford. 
" His work will, we think, be welcomed by lawyers who have 
to do with shipping transactions, almost as cordially as it un- 
doubtedly will be by those who occupy their business in the 
great waters." — Law Journal. 

" The work must be an invaluable one to the shipowner, ship- 
master, - or Consul at a foreign port." — Liverpool Journal of 
Commerce. 

In I thick vol., 8vo, price 42;., strongly bound in cloth. 

A MAGISTERIAL AlfD POLICE GUIDS. 

By Henry C. Greenwood^ Stipendiary Magistrate for th« 
District of the Sta£Fbrds&ire- Potteries, and Tehpx^ C. 
Martin^ of the Southwark Police Court. 
" We have here our ideal law book. It may be said to omit 
nothing: which it ought to contain." — Law Times. 

" * Ine Magisterial and Police Guide/ by Mr. Henry Green- 
wood and Mr. Temple Martin, ought to be in the hands erf all 
who, as magistrates or other\nse, have authority in matters of 
police."— i?^*/^ News. 

Now ready, in i vol., Svo, price iRr. 

THE FBACTICE BEFORE THE KAIL- 
WAY COMMISSIONERS under the Regulation of Rail- 
way Acts, x^3 and 1874 ; with the Amended General 
Orders ojt the Commissioners, Schedule of Forms and Table 
of Fees: together with the Law of Undue Preference, the 
Law of the Jurisdiction of the Railway Commissioners, 
Notes of their Decisions and Orders, Precedents of Forms 
of Applications, Answers and Replies ; and an Appendix of 
Statutes and Cases. By J. H. Balfour Browne, of the 
Middle Temple, Barrister-at-Law, and Registrar to th* 
Railway Commissioners. 

Just published, in i thick vol.j Bvo. price 25*., cloth lettered. 

THE PRINCIPLES OP THE LAW OP 

RATING of HEREDITAMENTS in the OCCUPA- 
TION of COMPANIES. By T. H. Balfour Browne, of 
the Middle Temple and Midland Circuit, Barrister-at-Law, 
Registrar to the Railway Commissioners. 
" There is no doubt that that such a work is needed, and we 
are sure that all those who are interested in or have to do mth 
public rating will find it of great service. Much credit is theie- 
lore due to Mr. Browne for his able treatise."— Zi»s» Magazine. 
Just published, in Svo, price •js.6d.^ cloth. 

THE LAW OP USAGES AND OUSTOUS : 

4 ^^??ilS*' ^^^ It^ct. By J. H. Balfour Browne, of 
the Middle Temple, Barrister-at-Law, Registrar to the 
Railway Commissioners. 

J ' ^ 1^ *'**? "P°° * ^^'"y troulilesomo department of law it is 
admirabl&-H:he principles laid down are sound, the illustrations 
are well chosen, and the decisions and dicta are harmonised so 
far as possible, and distinguished when necessary."— /ruA Lam 
Times. 



%• A Catalogue of Books for Students, and of several other works not included in this advertisement, may be 
» obtained gratis upon application to Stbtbks & Hatnes. 



